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THE EVOLUTION OF DISPUTE BOARDS IN BRAZIL
(AND ITS INFLUENCE IN LATIN AMERICA)

Julio César Bueno*

ABSTRACT: Construction contracts represent complex commutative agreements wherein the
obligations of both parties are determined in advance, maintaining a relative equivalence of
value. These contracts often amalgamate elements from other contractual agreements, resulting
in unique, atypical arrangements. Notably, in construction contracts and infrastructure projects,
cost estimates occur at different project stages: (i) project planning, (ii) decision to build, (ii1)
call for tender for proposal submission, and, finally, (iv) contracting. As the project progresses
through these stages, cost estimates become more precise, detailing grows, and the range of
potential outcomes narrows, resulting in increasingly accurate pricing and quantities. Nearly
2340 projects worldwide have already used dispute boards with an estimated global value of
over 166 billion dollars. Dispute Resolution Board Foundation statistics reveal that
approximately 97% of disagreements arising over a contract that uses a dispute board are
resolved within its scope, avoiding the need to resort to arbitration or litigation.

1.The Complexity and Inherent Risks of Complex Projects: the Importance of Dispute
Boards

Construction contracts represent complex commutative agreements wherein the obligations of
both parties are determined in advance, maintaining a relative equivalence of value. These
contracts often amalgamate elements from other contractual agreements, resulting in unique,
atypical arrangements. Notably, in construction contracts and infrastructure projects, cost
estimates occur at different project stages: (i) project planning, (ii) decision to build, (iii) call
for tender for proposal submission, and, finally, (iv) contracting. As the project progresses
through these stages, cost estimates become more precise, detailing grows, and the range of
potential outcomes narrows, resulting in increasingly accurate pricing and quantities.

Given the inherent nature of infrastructure projects, parties involved - particularly the
contractors and equipment suppliers - often start fulfilling their obligations even before the
complete detailing of the engineering project, the risk matrix, or the allocation of
responsibilities among the involved parties. Consequently, this may lead to potential errors,
particularly during the project planning phase, creating uncertainties that must be addressed
either during project execution or in the event of disputes. Generally, the more uncertainties
present at the project's inception, the higher the chances of encountering cost overruns - adding
credence to the maxim that the only certainties in life are "death, taxes, and cost overruns."!

*Julio César Bueno is a partner at Pinheiro Neto Advogados, Sao Paulo, Brazil. He is president of the Executive Board of the
Dispute Resolution Board Foundation (DRBF) and a fellow of the Chartered Institute of Arbitrators (CIArb) and the
International Academy of Construction Lawyers (IACL).

! “En la etapa de construccion, surgen infinidad de controversias sobre temas de caracter técnico, alcance de la
obra, administrativo, de calidad, casos fortuitos o fuerza mayor, elementos supervenientes, normas técnicas y de
seguridad, ampliacion del plazo, cancelacion de obras, mejorasen la tecnologia. En la etapa de operacion surgen
problemas relativos a mantenimiento, calidad del servicio, precios, aforo, actualizacion de tecnologia, etcétera. Si
todas las controversias mencionadas anteriormente tuviesen que someterse a los tribunales comunes y procesos
ordinarios, o bien al arbitraje, demorarian tanto la obra que en muchos casos los proyectos conllevarian a la quiebra
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The desire to prevent disputes in infrastructure projects, which often result in cost overruns
and schedule delays, has been recognized for centuries. As early as the 1800s, English courts
acknowledged the role of the Engineer, selected by the project owner, in identifying potential
conflicts and proposing mitigation measures to prevent disputes in construction contracts.? This
concept was later echoed by the Fédération Internationale Des Ingénieurs-Conseils (FIDIC) in
their standard contracts, published from 1957 onwards, which recognized the pivotal role of the
Engineer.

To supplement this historical role of the Engineer, other forms of dispute resolution have
emerged to prevent conflicts and facilitate smooth contractual execution, preserving original
timelines and budgets as much as possible. Notably, the use of dispute boards can be traced
back to the 1960s during the construction of the Boundary Dam in Washington, USA. Here, the
parties established a joint consulting board, active throughout the contract's life, issuing
nonbinding opinions on conflicts to prevent contract suspension and the deterioration of
relationships among parties. This early example highlights the potential of dispute boards in
maintaining productive, respectful relationships during complex construction projects,
minimizing potential disruptions, and ensuring a smoother execution of contractual
obligations.?

In the following decade, the conclusions of the US National Committee on Tunnelling
Technology about the causes of cost overruns in infrastructure projects led to the publication of
a critical study, which updated and expanded the information from the US National Committee
on Tunnelling Technology on the causes of cost overruns. This study included the
recommendation for adopting independent committees, along the lines of the Joint Consulting
Board, to monitor contract progress. This recommendation was promptly adopted in the
subsequent decade, already with the dispute board's name, during the Eisenhower Tunnel
construction in the USA and the State of Colorado.* 3

The excellent results obtained by the dispute board in the execution of the Eisenhower
Tunnel led to the diffusion of its practice in the USA and worldwide to prevent the emergence
and escalation of conflicts during the execution of contracts, especially those that involve large
and complex projects. Between 1982 and 1986, the large international project of the El Cajon

de la constructora o a que los proyectos que den inconclusos. Adicionalmente, las instituciones que se dedican a
dar financiamiento a este tipo de proyectos, se volverian temerosas para financiarlos en ese pais, 1o que genera un
retraso para al mismo.” Cecilia Quintanilla Madero, Introduccion a los dispute boards. Revista de Arbitragem e
Mediagdo, Sdo Paulo, v. 3, n. 10, p. 172-178, jul.-set. 2006.

2 Ranger v Great Weston Railway Company [1843-1860] All ER 321 at 328E at 326H.

3 “DBs evolved to meet the construction industry’s need for prompt, informal, cost-effective and impartial dispute
resolution. The DB concept originated in the USA where it has now been used for over 40 years as a means of
avoiding and resolving disputes in civil engineering works, particularly those arising during the construction of
dams, water management projects and contracts for underground construction. The earliest reported use was on
Boundary Dam in Washington in the 1960’s, where the technical ‘Joint Consulting Board’ was asked to make
decisions regarding conflicts, etc. The idea worked well and the die was cast”. CHAPMAN, P. H. J. Dispute boards
on major infrastructure projects, p. 44. Trabalho apresentado na Conferéncia da DRBF em Bruxelas, novembro de
2011. Available at: <www.drbfconferences. org>. Acesso em: 17 jul. 2023. Ainda, Cyril Chern, Chern on Dispute
Boards: Practice and Procedure, 4* edicdo, Oxfordshire: Taylor and Francis, 2015, p. 11.

4 Matthews, A A (1997) “The first dispute review board”, DRBF Foundation Forum, 1(1); Harman, K M J (2009)
“A case study as to the effectiveness of dispute review boards on the central artery/tunnel project”, Journal of
Professional Issues in Engineering Education and Practice, 1(1), 18-31.

> Omoto, Toshihiko. Dispute Boards Resolution and Avoidance of Disputes in Construction Contracts. In: The
Japan Commercial Arbitration Association Newsletter. November 2009, n. 23.
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Dam hydroelectric plant in Honduras utilized a dispute board at the requirement of the World
Bank, the financier of the work, initiating its adoption in international works. The contractor
was Italian, the engineer was Swiss, and the contracting party, the Electricity Company of
Honduras, had no experience in contracts of such complexity. The American Society of Civil
Engineers also promoted the concept of dispute boards in the first edition of its manual,
"Avoiding and Resolving Disputes During Construction," in 1989. This publication was later
updated and revised in 1991 by the Technical Committee on Contracting Practices of the
Underground Technology Research Council.

Thus, in 1995, the World Bank began requiring dispute boards in projects with a financing
value exceeding 20 million dollars.® In 1996, FIDIC began to include dispute boards as the
preferred method for dispute resolution. Finally, in 1996, the Dispute Resolution Board
Foundation (DRBF) was created, a nonprofit organization dedicated to promoting dispute
prevention and resolution worldwide using dispute boards, bringing together the leading
professionals in the market.’

In 2004, the International Chamber of Commerce (ICC) introduced rules that allowed users
to apply dispute boards in their contracts under the administration of the ICC. In 2005, as part
of the United Nations' Millennium Goals, the contracting authorities of development banks and
multilateral financing agencies ("MDBs") partnered with FIDIC to develop the "FIDIC MDB
Standard Contract Conditions" or "Pink Book", which provided for the adoption of dispute
boards for dispute prevention and resolution.®

Moreover, in 2005, the Institution of Civil Engineers (ICE) in the United Kingdom published
the first edition of its "Dispute Resolution Board Procedures". Since 2008, the Japan
International Cooperation Agency (JICA) has been actively promoting using dispute boards for
overseas projects financed by JICA Official Development Assistance loans. JICA also
developed its database manual and extensively trained database members and users. In South
Africa, the Institution for Civil Engineering provided for dispute boards in the 2010 edition of
the "General Conditions of Contract for Construction Works". These dispute boards reflect the
current international trend, emphasizing the proactive role of dispute boards in conflict
prevention and resolution. In 2014, the Chartered Institute of Arbitrators (CIArb) published the
first edition of their "Dispute Board Rules". These rules (such as the ICC rules) extend the use
of dispute boards beyond construction contracts to any long-term project.

Dispute boards are increasingly being used in PPP projects. There are also dispute board
rules developed for large international projects, such as the 2012 London Olympic and
Paralympic Games and the European Union's international nuclear fusion engineering and
research megaproject known as "Joint Undertaking for ITER and the Development of Fusion
Energy", more commonly known as "Fusion for Energy (F4E)". Today, dispute boards
represent a contract management process that proactively assists parties in a project to avoid or

¢ World Bank, “Standard Bidding Document for Procurement of Works”. Available at:
http://siteresources.worldbank.org/intprocurement/resources/works-en-22-mar12_rev5.docx.

7 For more information: http://www.drb.org.

8 Jimenez, Dyal4. Multi-Tiered Dispute in ICC Arbitracion Court of Arbitration Bulletin. Vol.14/N.° 1-primavera,
2003. Enforcement of Multi-Tiered Dispute Resolution Clauses Arbitration and ADR, Vol 6, N.° 02-octubre, 2001,
pp- 7-25.

% Magdalena, Ignacio. «El Reglamento de la ICC. Relativo a los Dispute Board». En: La Ley Juridica Espafiola de
Doctrina, Jurisprudencia y Biografia. Pp. 16771682.

107



THE EVOLUTION OF DISPUTE BOARDS IN BRAZIL (AND ITS INFLUENCE IN LATIN AMERICA)

resolve disputes in a timely and cost-effective manner. Dispute boards are an integral part of
many large construction projects worldwide. Moreover, other industries, such as information
technology, insurance, defence, and manufacturing, have begun to employ dispute boards for
large and complex contracts. DRBF statistics reveal that approximately 97% of disagreements
arising over a contract that uses a dispute board are resolved within its scope, avoiding the need
to resort to arbitration or litigation. The DRBF also officially identifies nearly 2340 projects
worldwide that have already used dispute boards with an estimated global value of over 166
billion dollars.'°

2. The Types of Dispute Boards

The DRBF presents the characteristics that contribute to the success of using dispute boards,
namely, (1) the members of the dispute board must be impartial, and both parties must approve
their appointment; (ii) the members of the dispute board make a contractual commitment to
both parties to provide equal and impartial treatment; (iii) the costs arising from the use of the
dispute board are shared among the contracting parties; (iv) the dispute board is formed even
before there is any controversy or disagreement between the contractors, with the members
working from the start of the contract execution; (v) the dispute board monitors contract
execution in real time, as records of the works and services are being produced (which includes
technical and contractual documents), which facilitates the documentation analysis and
provides a more faithful understanding of the events that have been occurring; and (vi) the
dispute board can make visits to the worksites to cross-check the developed records and the
day-to-day reality of execution, which adds a more tangible and real perception, even if disputes
have not arisen between the contractors.

The timing of the formation of the dispute boards defines some of their most essential
characteristics: (i) the "permanent dispute board" is the one constituted at the time of contract
celebration or immediately after, remaining active throughout the contract's term, regardless of
the existence or not of controversy; and (i1) the "ad hoc dispute board" is formed when a
controversy is formally submitted by the parties, remaining active until the decision is granted
and the procedures applicable to it are exhausted.

The binding nature of decisions characterizes the main types of dispute boards: (i) dispute
review boards (DRBs) are those that issue recommendations, i.e., decisions that are not
mandatory to adopt; (ii) dispute adjudication boards (DABs) are those that issue decisions that
are mandatory to adopt; and (iii) combined dispute boards (CDBs) combine the previous types,
issuing both recommendations and decisions, depending on the situation submitted to them. In
dispute review boards, the proposed solution is a mere recommendation and requires acceptance
by both parties to take effect as an amicable agreement. In contrast, in dispute adjudication
boards, the parties stipulate that the rendered decision is binding and can only be changed by
an agreement established between the parties or by a decision rendered in a judicial or arbitral
process. However, each party can inform the other of its dissatisfaction with the decision
rendered by the panel members. Thus, if this communication does not exist, the decision can
become binding and final for both parties (interim-binding force).

19 Dr Harmon, K, 2012, “Using DRBs to Maintain Control of Large, Complex Construction Projects”, Dispute
Resolution Journal, Vol 67, No 1.
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The difference between a dispute review board and a dispute adjudication board is that while
the former will issue mere recommendations, the latter can issue provisional and valid decisions
until they are modified by an arbitral or judicial decision, as provided in the contract. The
decisions of the dispute adjudication board are binding for the parties and must be complied
with immediately. Thus, the dispute adjudication board assumes an even more radical role in
trying to end a particular controversy between the parties since its decision is accompanied by
a coercive measure, which is a fine for non-compliance.'!

3. The Evolution of Dispute Boards in Brazil

Line 4 - Yellow of the Sdo Paulo Subway is considered the pioneering project in adopting
dispute boards in the country. The contracts for the "Phase 1" implementation of the Yellow
Line were tendered in 2003 by the Sdo Paulo Metropolitan Company and financed by the World
Bank, which, in addition to requiring arbitration as a definitive dispute resolution form, also
required the establishment of a dispute prevention and resolution committee. '?

The construction financing for the first stage of the Yellow Line 4, estimated at US$ 933.9
million in 2002, counted on resources from the Sdo Paulo State Treasury and funds raised
through two loans, each of US$ 209 million, from the International Bank for Reconstruction
and Development (IBRD), settled in 2002. The Japan Bank for International Cooperation (JBIC)
was formalized in 2004. Regarding the resources allocated to Phase II works, in addition to
those from the state treasury, the state government signed two financing contracts in 2010, one
with the IBRD for US$ 130 million and another with the JBIC for the same amount.

With this critical precedent, imposed by the IBRD and JBIC, other examples followed in
several Brazilian states: (i) 2008, PPP of Line F (12 - Sapphire) of CPTM, in Sao Paulo; (ii)
2009, PPP of the Ribeirdo das Neves Criminal Complex, in Belo Horizonte, Minas Gerais; (iii)
2010, PPP of MG-050 Highway, in Minas Gerais; (iv) 2010, PPP of the Fonte Nova Arena, in
Salvador, Bahia; (v) 2011, PPP of the Dunes Sand, in Natal, Rio Grande do Norte; (vi) 2012,
Sao Gongalo do Amarante Airport Project, in Pernambuco; and (vii) 2012, PPP of Clear Waters,
in Minas Gerais. Moreover, in 2013, the contracts for the construction of the North section of
the Rodoanel, a ring road that surrounds the Greater Sao Paulo region and managed by Dersa
(a mixed economy company controlled by the State Government of Sdo Paulo), also adopted
the use of dispute boards.

Article 44-A of Law No. 12,462 (4 August 2011),'3 and later amended by Law 13,190 (19
November 2015), establishes an'4 constitutes essential legal permission for the adoption of

D, J. A. Cairns; I. Madalena. El reglamento de la ICC relativo a los dispute boards. Revista de Arbitragem e
Mediagdo, v. 3, n. 10, p. 178-198, 2006.

12 “The main objective of the project is to improve the quality and long-term sustainability of urban transport in
the Sao Paulo Metropolitan Region (SPMR) by interconnecting the existing subway, commuter rail and bus
networks through the construction of Metro Line 4 under a ‘BOT’ type scheme, partially financed by the private
sector. A subsidiary objective is to improve the accessibility of the low- income population of the areas served by
Line 4 to employment centers and health and education facilities. There have been no changes in the Project
Development Objectives which will remain the same in the proposed additional financing.” World Bank,
Sustainabke Development Department, Brazil Country Management Unity, Latin America and Caribbean
Regional Office, “Report on the Brazil - Sao Paulo Metro Line 4 Project”. Available at:
https://documents.worldbank.org/en/publication/documents-
reports/documentdetail/491061468214225519/brazil-sao-paulo-metro-line-4-project.

13 Available at: https://www.planalto.gov.br/ccivil 03/ ato2011-2014/2011/lei/L12462compilado.htm.

14 Available at https://www.planalto.gov.br/ccivil 03/ ato2015-2018/2015/1¢i/L13190.htm.
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dispute boards: "Art. 44-A. In contracts governed by this Law, the use of private dispute
resolution mechanisms may be admitted, including arbitration, to be carried out in Brazil and
the Portuguese language, under the terms of Law No. 9,307, of September 23, 1996, and
mediation to resolve conflicts arising from its execution or related to it."

In 2016, the Federal Justice Council, at the "I Journey on Extrajudicial Prevention and
Solution of Disputes", under the general coordination of Minister Luis Felipe Salomao, issued
three statements on dispute boards, demonstrating the judiciary's respect for the institute: (i)
CJF Statement No. 49: "Dispute Resolution Committees (Dispute Boards) are a method of
consensual conflict resolution, as provided for in § 3 of Art. 3 of the Brazilian Civil Procedure
Code.";" (ii) CJF Statement No. 76: "The decisions issued by a Dispute Resolution Committee
(Dispute Board), when the contractors have agreed to its mandatory adoption, bind the parties
to comply until the Judiciary or the competent arbitration court issue a new decision or confirm
it if the dissatisfied party triggers them.";'® and CJF Statement No. 80: "The use of Dispute
Resolution Committees (Dispute Boards), with the insertion of the respective contractual clause,
is recommended for construction contracts or infrastructure works, as a mechanism aimed at
preventing litigation and reducing related costs, allowing for the immediate resolution of
conflicts arising in the course of contract execution."!”

The Municipality of Sao Paulo, through Law No. 16,873, of February 22, 2018, in a
pioneering manner, recognized and regulated the installation of dispute boards in ongoing
administrative contracts signed by the Sao Paulo City Hall, which may have a revisory,
adjudicatory, or hybrid nature.'®

Law No. 16,873/2018 provided for "Dispute Prevention and Resolution Committees to
resolve conflicts related to available patrimonial rights in ongoing contracts of the Direct and
Indirect Administration of the Municipality of Sao Paulo." The Dispute Prevention and
Resolution Committees can have a revisory, adjudicatory, or hybrid nature, according to the
items of this article, depending on the powers granted to them by the administrative work
contract. Thus, the Review Committee is granted the power to issue non-binding
recommendations to the parties in dispute; the Adjudication Committee is granted the power to
issue contractually binding decisions to the parties in dispute; and the Hybrid Committee may
both recommend and decide on conflicts, with the requesting party determining its revisory or
adjudicatory competence. Finally, decisions issued by the Adjudication Committees may be
submitted to judicial or arbitral jurisdiction in case of nonconformity by one of the parties.

Decree No. 60,067 (10 February 2021), regulated Law No. 16,873/2018, thereby
establishing that "the adoption of the Dispute Prevention and Resolution Committees can only
be provided for resolving conflicts involving available patrimonial rights," with the organs and
entities of the Direct or Indirect Public Administration of the Municipality of Sao Paulo "to
adopt the establishment of the Dispute Prevention and Resolution Committee institutionally."
Thus, only the bidding notices for public works contracts, as well as concession or permission
that have as an object, or as part of the object, the execution of works, with values equal to or
greater than BRL 200,000,000.00 (two hundred million reais), to be signed by the Direct or

15 Available at: https://www.cjf jus.br/enunciados/enunciado/912.
16 Available at: https://www.cjf.jus.br/enunciados/enunciado/937.
17 Available at: https://www.cjf jus.br/enunciados/enunciado/938.
18 Available at: https://legislacao.prefeitura.sp.gov.br/leis/lei-16873-de-22-de-fevereiro-de-2018.
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Indirect Public Administration of the Municipality of Sdo Paulo" could foresee the adoption of
the Dispute Prevention and Resolution Committees.'®

It is important to note that Decree No. 60,067/2021 anticipated the need for, in exceptional
situations, duly justified, the competent authority heard the City Attorney's Office decide (i) for
the provision of the Dispute Prevention and Resolution Committee in a notice for contracting
continued services not mentioned in the caput of article 2 of this decree; (ii) for the assignment
of adjudicatory or hybrid nature to the Dispute Prevention and Resolution Committee; and (iii)
for the operation of the Dispute Prevention and Resolution Committee in periods not provided
for in § 2 of article 2 of Decree No. 60,067/2021.

Law No. 14.133 (1 April 2021), establishing the new Public Procurement and Administrative
Contracts Law, which, in its Chapter XII, "Alternative Means of Dispute Resolution," stipulated
the possibility of using "alternative means of dispute prevention and resolution, notably
conciliation, mediation, dispute resolution committees and arbitration" in bids and contracts
"for direct, autarchic and foundational Public Administrations of the Union, the States, the
Federal District, and the Municipalities." However, the use of dispute boards is limited "to
disputes related to available property rights, such as issues related to the restoration of the
contractual economic-financial balance, non-compliance with contractual obligations by any of
the parties, and calculation of compensations." The new Public Procurement and Administrative
Contracts Law represents the first time dispute boards have been recognized at a federal level
as an alternative to dispute prevention and resolution. However, Law No. 8.987 (13 February
1995),2% and Law No. 11.079 (30 December 2004),%! had already advocated the use of private
conflict resolution mechanisms and Law No. 13.140 (26 June 2015), had already addressed
self-composition within the scope of the Public Power.

Finally, the Federal Senate recently approved Bill No. 206 (25 April 2018), authored by
Senator Antonio Anastasia (PSDB/MG), which "regulates the establishment of Dispute
Prevention and Resolution Committees in ongoing administrative contracts entered into by the
Union". Accordingly, in line with Law No. 14.133/2021, so-called Dispute Prevention and
Resolution Committees can be established "to settle disputes related to available property rights
in contracts of the direct and indirect administration of the Union, the States, the Federal District
and the Municipalities, which shall observe the provisions of this law", with the possibility of
their adoption, through an amendment, in ongoing contracts, by agreement between the
parties.?

The Dispute Prevention and Resolution Committees may be reviewing, adjudicative, or
hybrid, "depending on the powers conferred on them by the contract entered into", but "must
always present the grounds for their recommendations and decisions, under penalty of nullity".
Thus, "the Review Committee is given the power to issue non-binding recommendations to the
parties in dispute"; "the Adjudication Committee is given the power to issue binding decisions
to the parties in dispute"; and "the Hybrid Committee can both recommend and decide on
disputes, with the requesting party determining its reviewing or adjudicative competence."

19 Available at: https://legislacao.prefeitura.sp.gov.br/leis/decreto-60067-de-10-de-fevereiro-de-2021.
20 Available at: https://www.planalto.gov.br/ccivil_03/leis/L8987compilada.htm.

21 Available at: https://www.planalto.gov.br/ccivil_03/ ato2004-2006/2004/1lei/L11079compilado.htm.
22 Available at: https://www25.senado.leg.br/web/atividade/materias/-/materia/133057.
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Bill No. 206/2021 establishes that the procedures of the Dispute Prevention and Resolution
Committee must observe the principles of legality and publicity. This committee will consist of
three members, two with recognized knowledge in the area subject to the contract and one
lawyer with recognized legal practice in the same area. The members will be chosen by the
Public Power, indicating one member, another indicated by the contractor, and the Chairman
of the Dispute Prevention and Resolution Committee, chosen jointly by the other two members.
In addition to these criteria, the bill prohibits performance as members of the Committee for
people who have, with the parties or with the dispute submitted to them, some of the relations
that characterize cases of disqualification or suspicion of judges, applying to them, where
applicable, the same duties and responsibilities as set out in the Civil Procedure Code. Therefore,
people nominated to serve as a member of the Committee have to reveal, before accepting the
function, any fact that raises justified doubt about their impartiality and independence.

Bill No. 206/2021 has been forwarded to the Chamber of Deputies and will be examined
with Bill No. 9.883 (27 March 2018), authored by Federal Deputy Pedro Paulo (PMDB-RJ).??
As indicated in its justification, Bill No. 9.883/2018 is based on Art. 3, § 2, of the Civil
Procedure Code, which establishes the obligation of the State, whenever possible, to promote
the consensual solution of conflicts. Thus, it provides for the use of dispute resolution
committees (dispute boards) in administrative contracts, recognizing them as methods of
consensual conflict resolution in administrative contracts to prevent and quickly and technically
solve disputes that arise during contract execution, reducing related costs and protecting the
contractual scope and its execution schedule.

4. The Development of Dispute Boards in Latin America

Latin American countries have begun to create a more secure and investor-friendly environment
for those interested in the infrastructure sector. Among the measures being implemented,
integrating dispute boards into legal frameworks has become evident in several nations.

This strategic move by Latin American countries aligns with global best practices for
addressing disputes in large infrastructure projects. By incorporating dispute boards into their
legal systems, these countries demonstrate their commitment to ensuring that contractual
disputes are handled efficiently and fairly. This development not only streamlines dispute
resolution but also enhances predictability and security for investors.

Countries such as Peru, Chile, and El Salvador have implemented laws making Dispute
Boards mandatory in specific contracts related to public works and infrastructure projects. In
addition to these legislative measures, there has been a growing trend of institutionalizing
dispute resolution mechanisms, with some countries establishing dedicated dispute resolution
centres. These centres, modelled after similar institutions in more mature markets, provide an
organized structure for resolving disputes, further bolstering investor confidence.

These efforts indicate the region's proactive approach to reducing the risks associated with
large-scale infrastructure projects. By offering an efficient, fair, and legally sound dispute
resolution mechanism, Latin American countries are positioning themselves as attractive
destinations for infrastructure investment. As the region continues to grow and develop, it is

23 Available at: https://www.camara.leg.br/proposicoes Web/fichadetramitacao?idProposicao=2170449.

112



Macau Journal of Brazilian Studies, Vol. 8, Issue II, Oct. 2025

anticipated that the use of Dispute Boards will expand, providing a model for other emerging
markets to consider.

A. Peru

Peru is currently witnessing a significant boom in its infrastructure development. The country's
needs are vast, and, recognizing this, along with the appeal of foreign investment, the Peruvian
government has implemented various measures to foster a secure environment for interested
stakeholders. Law No. 30,225 (11 July 2014),,%* colloquially refers to as the Ley de
Contrataciones del Estado, was enacted. This legislation governs all contracts with the Peruvian
state. It mandates the use of Dispute Boards for conflict resolution during the execution of
construction contracts where the state acts as the contractor.

The implementation of Dispute Boards, as established in Law No. 30,225, demonstrates
Peru's commitment to efficient and fair dispute resolution. These boards serve as an effective
method for preemptively identifying and resolving potential issues, thereby avoiding costly and
time-consuming litigation or arbitration. By mandating their use in public construction
contracts, Peru ensures that disputes arising from such agreements can be addressed promptly
and effectively, ultimately contributing to the smooth progression of critical infrastructure
projects.

Incorporating Dispute Boards into Peruvian legislation signifies a critical step towards
fostering a secure, reliable, and predictable business environment, which is particularly
appealing for foreign investors, who value clear and robust legal and regulatory frameworks for
dispute resolution. It can also be seen as a response to the increased complexity of modern
infrastructure projects, which often involve multiple stakeholders, significant financial
commitments, and multifaceted legal and technical issues.

Other jurisdictions may take inspiration from Peru's approach in integrating Dispute Boards
into their legal frameworks. As the world continues to globalize and infrastructure projects grow
in scale and complexity, efficient and fair dispute resolution mechanisms will become more
crucial. To enhance the effectiveness of dispute boards, parties might consider incorporating a
diverse range of expertise, including legal, technical, and financial expertise, ensuring a
comprehensive approach to resolving disputes.

B. Chile

The Chilean Public Works Concession Law (Law No. 19.460, enacted on 13 July 1996)%
underwent significant modification by Law No. 20.410 (20 February 2010).26 This revision
introduced the mandatory implementation of Dispute Boards in all public works contracts
executed after its enactment. However, this requirement is only applicable for resolving
disputes of a technical and economic nature. The law uses the term "technical panel", equating
to an ad hoc Dispute Board assembled when controversy has already arisen - a configuration
that is less than ideal.

Legal disputes pertaining to contract interpretation are not subject to the technical panel.
This limitation is because the panel does not incorporate legal professionals in its makeup. This
results in a split system where technical and economic disputes are subject to the panel.

24 Available at: https://www.gob.pe/institucion/congreso-de-la-republica/normas-legales/118484-30225.

25 Available at: https://www.bcn.cl/leychile/navegar?idNorma=30827&idVersion=1996.

26 Available at: https://www.bcn.cl/leychile/navegar?idNorma=1010304&idParte=8846793&idVersion=2010-01-
20.
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However, legal disputes likely need to be resolved through different means, such as arbitration
or legal action.

Given this legal context in Chile, it is noteworthy to underline the importance of the
composition of Dispute Boards. Including individuals with legal expertise alongside those with
technical and financial acumen might be a helpful modification to this approach, ensuring that
a more comprehensive range of disputes can be dealt with efficiently and effectively by the
board. Understanding legal principles and the nuances of contractual law can significantly
facilitate the resolution of complex legal and technical issues. Therefore, a holistic and
interdisciplinary approach to dispute resolution may yield more satisfactory outcomes for all
parties involved in a contract.

For instance, in some jurisdictions, hybrid boards have been formed that blend professionals
from law, finance, and the specific technical domain of the project. These hybrid boards have
proven effective in resolving a broader array of disputes and serve as a model that could be
considered in the Chilean context or other jurisdictions facing similar challenges.

C. Panama

One of the most illustrative examples of Dispute Boards in action can be seen in Panama: the
Panama Canal expansion project. Initiated in 2007 and finished in 2016, this project extensively
utilized the Dispute Adjudication Board (DAB) mechanism. The various established panels
definitively resolved many issues, while other matters were passed onto arbitration procedures,
with many cases still being processed.?’

The construction consortium, Grupo Unidos por El Canal (GUPC), completed and handed
over the project on 25 June 2016. The consortium's final claim for the project amounted to a
staggering $3.596 billion - a value that surpassed the original contract price, which was awarded
in 2009 for $3.118 billion. From this claimed sum, $1.520 billion had been submitted to the
dispute resolution board, with $569 million still awaiting a decision. Of the $951 million that
the board has already ruled upon, only $336 million was granted to GUPC, which has since
announced plans to submit the outstanding balance for arbitration.

The contract established a three-tier decision-making structure: the first level is the
contractor itself, the Autoridad del Canal de Panaméa (ACP); the second level is the Dispute
Adjudication Board (DAB), or Junta de Resolucion de Conflictos, composed of three
independent engineers hailing from different countries; and the third level is arbitration, which
is regulated by the rules of the International Chamber of Commerce (ICC) Arbitration Court.
At present, $527 million is the subject of an arbitration dispute.

This high-profile case underlines Dispute Boards' significance and role in mediating
complex, large-scale projects, mainly where large sums of money and reputations are at stake.
The resolution process has been structured in a way that allows for both internal and external
viewpoints, balancing the self-assessment by the contractor with independent assessments from
seasoned engineers and, eventually, arbitration regulated by an internationally recognized entity.
While imperfect, this model is an example of the multiple layers of decision-making bodies that
can be adopted to maintain fairness and objectivity in the resolution process.

27 ARIAS, Fernando; AUED, Fernando. Panama’s ADR Push. In: The 2011 guide to litigation & dispute
resolution. International Financial Law Review. Disponivel em: <www.arifa.com> em 15.09.2011, p.03.
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D. Honduras

The construction of the El Cajon dam in Honduras served as a pivotal infrastructure project that
initially prompted the World Bank to endorse and later mandate the adoption of Dispute Boards
in contracts for projects it funded. The project's successful execution, greatly assisted by
Dispute Boards, became a compelling case study for other infrastructure projects worldwide.

The implementation of dispute boards during the El Cajon dam project proved to be highly
effective, with their role in dispute prevention and resolution playing a significant part in the
project's overall success. This positive experience led Honduras to regularly employ this
conflict resolution tool in subsequent projects. 2

According to data from 1999, the most recent data available, Honduras convened more than
400 panels by that year. These panels successfully resolved over a thousand disputes, with only
14 decisions being challenged in arbitration or judicial proceedings. This result equates to a
remarkable success rate and testifies to the efficacy and efficiency of dispute boards as a dispute
resolution mechanism in the context of infrastructure projects.

Honduras' success with Dispute Boards offers valuable lessons for other nations embarking
on large-scale infrastructure projects. It serves as an endorsement for the early and integral
adoption of Dispute Boards in project contracts, particularly for projects involving many
stakeholders and substantial investments. The benefits derived from this approach include
expeditious resolution of disputes, maintenance of harmonious relationships among parties,
continuity of project execution, and substantial cost savings, as potentially costly and time-
consuming legal disputes are minimized.

The experience of Honduras also underscores the value of institutions such as the World
Bank in promoting best practices in the execution of large-scale projects. By endorsing and
later requiring the use of Dispute Boards, the World Bank played a significant role in
popularizing this tool and ensuring its widespread adoption in projects it financed. This role of
international financial institutions in promoting effective dispute resolution mechanisms
remains vital and should be further explored in future projects.

E. El Salvador

El Salvador has successfully integrated Dispute Boards into its legislation via Law No. 379 (23
May 2013) ("Ley de Asocio Publico-Privado™).? This law encourages the utilization of a panel
of experts as a method of resolving conflicts. Evading the use of foreign terminology, the
Salvadoran legal community has adopted the term "Mesa de Resolucion de Disputas" to refer
to the Dispute Board. Initially, the Salvadoran approach relied on the use of ad hoc panels.
These panels were not established at the onset of the construction contract but were formed
once a controversy emerged.

A primary reference point for the effective use of Dispute Boards in El Salvador is the
Fomilenio project. This project, worth $460 million, comprised the construction of the
Longitudinal del Norte highway. This highway stretches approximately 300 kilometres in
length. The project was divided into 13 contracts, each valued between $15 million and $20
million. Of these contracts, 11 experienced claims, leading to the formation of dispute

28 Woss, H., Panel de adjudicacion de desavenencias. Una retrospectiva, Pauta ICC-México, n® 50, junho/2006, p.
13. Available at: <http://www.iccmex.mx/uploads/galerias/
48df1e70fa9199218b325¢227a40a281dc6c6237.pdf>.

2 Available at: https://www.fao.org/faolex/results/details/en/c/LEX-FAOC173982/.
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resolution tables. The majority of the conflicts pertained to issues around contract interpretation.
The decisions made by the dispute resolution tables were accepted with minimal complications.
In eight of these cases, there was no subsequent need for arbitration. For the remaining four,
the decisions made by the dispute resolution tables were upheld by the arbitration courts.

Successful dispute resolution in large-scale projects such as the Fomilenio illustrates the
potential benefits of adopting dispute boards. By integrating these boards at the early stages of
a project, parties can preemptively manage potential disputes, facilitating smoother project
execution and maintaining amicable relationships among the parties involved. They provide
security and stability, which is particularly beneficial in large projects involving significant
capital investment.

Moreover, the Salvadoran experience showcases the effectiveness of localized nomenclature
("Mesa de Resolucion de Disputas") in fostering a better understanding and acceptance of these
dispute resolution mechanisms within the local legal community. This strategy can serve as a
model for other jurisdictions looking to introduce or better integrate dispute resolution
mechanisms into their legal systems.

Finally, upholding the "tables™ decisions in arbitration underscores the legal credibility and
acceptance of Dispute Boards in the larger judicial context, bringing further weight to the
argument for their incorporation in the initial stages of contracts, particularly those involving
substantial resources and multiple parties, as a preventive measure to mitigate potential
conflicts.

5. Dispute Sterilization is the Main Objective of Dispute Boards

The initiative by the federal legislator to acknowledge the significance of dispute boards and
incorporate them into Law No. 14.133/2021, through Bill No. 206/2021 and Bill No.
9.883/2018, is indeed a commendable move. These boards serve as a tool to prevent and address
disputes in the public sphere. They handle issues involving disposable patrimonial rights in
public contracts, ranging from reinstating a contract's economic-financial equilibrium and
contract default to the calculation of compensation.

Dispute resolution centres are pivotal for the evolution of dispute boards in Brazil. Like
arbitration regulations, contracts' dispute resolution clauses should explicitly reference specific
rules. These rules often comprise clauses detailing the obligations of the dispute board members
and the parties, timelines for submitting queries and disputes, guidance on fee charges, and
other vital regulations ensuring security and predictability for both the dispute board members
and the parties.

Various dispute board rules have been designed globally to effectively manage and mitigate
contractual disputes. Such regulations have been developed by international organizations and
national bodies that specialize in commercial disputes and conflict resolution. They often
include procedure guidance, member qualifications, terms of reference, and expected conduct.

Leading the way in these regulations are global bodies such as the Dispute Resolution Board
Foundation (DRBF), International Chamber of Commerce (ICC), and Fédération Internationale
Des Ingénieurs-Conseils (FIDIC). The DRBF, for instance, offers comprehensive guidelines
and resources for dispute board use. They provide best practice advice for dispute board
implementation, operation, and the writing of decisions.
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Other international references include the Chartered Institute of Arbitrators (CIArb),? the
Royal Institution of Chartered Surveyors (RICS),*' and the Institution of Civil Engineers
(ICE).*? Each of these bodies has developed dispute resolution procedures, some of which
include the use of dispute boards, and their experience contributes to the broader understanding
and acceptance of this form of dispute resolution.

Within the South American context, numerous excellent regulations exist. The Arbitration
and Mediation Center of the Brazil-Canada Chamber of Commerce (CAM-CCBC)?? and the
Brazilian Center for Mediation and Arbitration (CBMA)** are highly regarded. They provide
comprehensive dispute resolution services, including dispute boards, to help manage complex
contractual disagreements. The CIESP/FIESP Conciliation, Mediation and Arbitration
Chamber in Brazil, 3° the Mediation and Arbitration for Recovery and Business Center
(MedArbBR),*® and the Santiago Arbitration Chamber (CAM Santiago)?®’ in Chile also provide
substantial regulatory frameworks. These institutions recognize the value of dispute boards in
efficiently resolving contract disputes and ensuring smoother contract execution.

These guidelines and procedures developed by these organizations provide a foundation for
the creation, operation, and effectiveness of dispute boards. The global acceptance and use of
these rules demonstrate the significant value and efficiency that dispute boards bring to contract
management and dispute resolution.

The dispute board is an impartial body permanently established within the contract and
ideally set up during the signing of the contract. It closely follows the contract's execution,
equipping its members with in-depth knowledge of the contract, annexes, and other information
related to the parties' negotiations. The board's main objective is to guide the parties in
understanding and managing complex technical issues by offering advice, recommendations,
opinions, and even provisional decisions where stipulated.

Dispute boards, with their current and thorough understanding of a contract's progress, can
prevent disputes from impeding the parties' performance or depleting the necessary resources.
Ideally, dispute boards are composed of three professionals chosen based on fair, technical, and
transparent criteria. These professionals often include technical experts who have a deep
understanding of the project's characteristics and legal experts who can provide an
interpretation of the clauses. The latter can also play an essential role in the board's proceedings
and are often chosen to preside over the board.

Members of the dispute boards gain early familiarity with key contract components, such as
agreed values, inspection and testing programs, commissioning rules, payment conditions,
adjustment formulas, and crucial engineering documents. This familiarity allows them to track
the work's physical progress onsite effectively.

Acting promptly and appropriately, dispute boards play an integral role in preventing or
resolving disputes. They provide the parties with an independent perspective on interpreting

30 Available at: https://www.ciarb.org/disputes/dispute-appointment-service/dispute-boards/.

31 Available at: https://www rics.org/dispute-resolution-service.

32 Available at: https://www.ice.org.uk/engineering-resources/our-services/ice-dispute-services.

33 Available at: https://ccbc.org.br/cam-ccbe-centro-arbitragem-mediacao/resolucao-de-disputas/dispute-boards/.
3% Available at: https://cbma.com.br/dispute-boards/.

35 Available at: https://www.camaradearbitragemsp.com.br/pt/dispute-boards.html.

36 Available at: https://www.medarbrb.com/.

37 Available at: https://www.camsantiago.cl/servicio/dispute-boards/.
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contractual clauses, the fair distribution of responsibilities, and a detailed understanding of
technical and legal issues inherent in complex contractual relationships. The boards'
adaptability to the parties' conditions and contractual demands, as well as their creative
approach to detailing their operation, makes them invaluable in preventing and resolving
disputes. As such, dispute boards are indispensable in assisting parties in contract execution
and efficiently using allocated resources.
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