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BANNING TOBACCO ADVERTISING: A PARADIGMATIC DECISION ON
RESTRICTIONS TO FREEDOM OF COMERCIAL EXPRESSION
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ABSTRACT: The article analyses the decision of the Federal Supreme Court of Brazil in the
plea of unconstitutionality of the federal legislation that established a ban on advertising for
smoky products, whether or not derived from tobacco, and required manufacturers to display
health warnings on packages about the health risks of their consumption. At issue were the
freedom of expression and the free exercise of economic activity inherent to advertising. The
decision, however, gave precedence to the right to health and the protection of children and
adolescents, because it is in these age groups that the highest percentage of smoking initiation
occurs. It considered that the legislative measures meet the requirements of the principle of
proportionality, even if the restriction occurs at the highest level, with only the display of the
product inside the points of sale being permitted as a form of advertising.
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Introduction

The history of legislative and administrative measures against smoking in Brazil is long. In the
1960s and 1970s, bills to restrict tobacco advertising on radio and television and to require
health warnings on packages began to be discussed. Not only the public sector was concerned
about the risks of smoking. In 1976, the medical association of Rio Grande do Sul, a state of
the Brazilian federation where the largest tobacco production in the country is concentrated,
established a pioneering program to fight smoking. At the national level, a similar program was
coordinated in 1979 by the Brazilian Medical Association. In 1981, the Ministry of Health
created a commission to study the consequences of smoking, developing, from 1986 on, the
National Program to Combat Smoking.

The legislative landmark came in 1996, with the enactment of Law 9,294. In its original
wording, advertising of tobacco products on radio and television was allowed only between 9
pm and 6 am. In 2000, Law 10,167 allowed advertising of the same products only through
posters, billboards, and posters inside sales locations. The biggest restriction occurred in 2011,
with the enactment of Law 12,546, which banned, nationwide, commercial advertising of
cigarettes, cigarillos, cigars, pipes or any other smoking product, whether or not derived from
tobacco, except for the display of these products in the points of sale, provided they are
accompanied by warning messages.

In 2004, a Direct Action of Unconstitutionality was filed in the Federal Supreme Court by
the National Confederation of Industry, attacking the ban on advertising in the media
established by the law of the year 2000. The lawsuit was later amended to challenge the broader
restrictions that came into effect in 2011.

* PhD in Law from the Federal University of Rio Grande do Sul. Professor of Consumer Law in the undergraduate,
master's and doctorate courses at the Law School of the Pontifical Catholic University of Rio Grande do Sul,
PUCRS. Former president of the Brazilian Institute of Consumer Policy and Law - BRASILCON. E-mail:
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The present article, based on documentary and bibliographical exploratory research,
analyzed in a hypothetical-deductive manner and by systematic interpretation, focuses in the
situation of the fight against tobacco consumption in Brazil, making a more specific analysis of
the decision of the Federal Supreme Court that judged the aforementioned action, concluding
that it is a decision of great relevance of the Brazilian supreme Court, due to the comparison
that it makes between constitutional values and principles: on the one hand, the preservation of
public health, threatened by the harmfulness of tobacco; on the other hand, the freedom of
expression and communication of tobacco companies, as well as a relevant aspect of their
economic freedom, consisting in advertising the products they place on the market.

The course of the analysis begins by setting the premises of the trial. Next, a social
contextualization is made, demonstrating the adoption of the first measures to combat smoking
in Brazil. The next two points address the fundamental legal questions touching on the case:
the nature of advertising - whether it is essentially a form of freedom of expression or whether
its commercial nature prevails - and the parameters of the main challenge at hand, which is to
decide between simply restricting or prohibiting the advertising of tobacco products. Finally,
the article reports on how the three fundamental tests of the proportionality principle were
analyzed, on the basis of which the decision of the Brazilian supreme court was made.

I. Premises

In September 2022, after exactly 18 years of waiting, the virtual plenary of the Federal Supreme
Court judged the Direct Unconstitutionality Action no. 3.311, proposed by the National
Confederation of Industry - NCI, which challenged the validity of art. 3 of Law no. 9,294/1996
and subsequent amendments, which restricts commercial advertising of tobacco products to
displaying the product inside sales locations and requires that warning texts and images about
the harmful effects of smoking be placed on packages (counter advertising measures).!

The arguments of unconstitutionality asserted the violation of art. 220, § 4, of the Federal
Constitution, which allows only the restriction of advertising of certain products, including
tobacco, but not its prohibition. They also argued that it was contrary to the constitutional
principles of freedom of economic initiative, freedom of communication and information,
efficiency, and competition.

! The current text of Article 3 of Law 9,294/1996, as it pertains to commercial advertising and health warnings,
reads as follows: "Art. 3 Commercial advertising for cigarettes, cigarillos, cigars, pipes or any other smoking
product, whether or not derived from tobacco, is prohibited nationwide, with the exception of the display of
these products in points of sale, provided they are accompanied by the warning clauses referred to in paragraphs
2, 3 and 4 of this Article (...)". This wording is the result of an amendment to Law 12,546/2011, which was the
object of an amendment to the petition of the plaintiff, accepted by the court. Regarding health warnings, the
legal text makes the following additions: "Paragraph 2 The advertising will contain, in the media and according
to its characteristics, warning, whenever possible spoken and written, about the harms of smoking, alcoholic
beverages, medicines, therapies and pesticides, according to phrases established by the Ministry of Health, used
sequentially, simultaneously or in rotation. § 3. The packages and packs of tobacco products, with the exception
of those destined for exportation, and the publicity material referred to in the caput of this article, shall contain
the warning mentioned in § 2, accompanied by images or figures that illustrate the meaning of the message. §
4. On the packages, the warning clauses referred to in § 2 of this article shall be used sequentially, simultaneously
or in rotation, in the latter case varying every five months at the most, and inserted legibly and prominently on
one of the sides of the packs, wallets or packages that are usually sold directly to the consumer. § 5. On packages
of tobacco products sold directly to the consumer, the warning clauses referred to in § 2 of this article shall be
used sequentially, simultaneously or in rotation, in the latter case varying at most every 5 (five) months, and
inserted legibly and prominently on 100% (one hundred per cent) of the back and one of the sides.
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The Court examined the scope of the restrictions on tobacco advertising, issues related to the
smoking epidemic, the validity of the Framework Convention on Tobacco Control (FCTC) in
domestic law, the application of the principle of proportionality, the prevalence of health
protection, the absolute priority of protecting children and adolescents, and the fulfillment of
the Republic's fundamental objectives as defined in the Constitution.

The trial established as premise that, notwithstanding its economic nature, advertising is
constitutionally protected by freedom of expression and communication, however, it is subject
"to restrictions, provided they are proportional, in the comparison with the protection of other
public values". The trial took place in the virtual plenary session and the decision was
unanimous, although only the Rapporteur, Justice Rosa Weber, cast a reasoned vote. The other
members of the panel merely agreed, which, without detriment to the quality of the vote - which
was exhaustive, brilliantly examining all the multiple facets of the complex issue - frustrated
the expectation of a clash of ideas.

I1. Background

Law and culture cannot be dissociated. Legal norms are more easily internalized when they
correspond to lifestyles assimilated by the population. Lifestyles, on the other hand, are
developed over time. The Court made a historical review of the fight against smoking in Brazil,
demonstrating that public policies, which started embryonically in the 1960s, have put down
deep roots and are sedimented in the country's way of life. Therefore, the legal veto to tobacco
advertising does not harm the collective conscience.

This becomes evident when we consider that there was a convergence between public and
private sectors in the sense of confronting the tobacco epidemic. Along with the first legislative
initiatives that arose between the 1960s and 1970s, proposing limitations on the advertising of
tobacco products and the imposition of mandatory health warnings on packages, campaigns
promoted by medical entities, such as the medical association of the Brazilian state that
concentrates the largest tobacco producers and manufacturers in the country, whose example
was followed later by the national entity of the category, the Brazilian Medical Association,
demonstrated to the population that the awakening of awareness against the individual and
social harmfulness of tobacco consumption had scientific support and was endorsed by
community-accredited professionals. In addition to this, educational campaigns were promoted
by the Ministry of Health, at a time when - it is worth remembering in times of such political
and social cacophony - the public authorities enjoyed presumed credibility and respect.

Another fact worth mentioning is that the absolute prohibition of smoking on board airplanes
did not come from the law, right away, but from a court decision handed down in 1998, already
under the aegis of Law 9,294/1996, whose original wording, then in effect, allowed smoking
on airplanes and public transportation vehicles after the first hour of the trip, as long as there
was a specially reserved area for smokers. The argument of the court decision was that there
was no physical separation in the aircraft that would prevent the spread of smoke throughout
the aircraft. The decision was not challenged in court, nor in the social sphere, until, in 2001,
there was a legislative change in Law 9.294, prohibiting smoking on airplanes and in public
transportation in general.
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III. The nature of commercial advertising: between freedom of expression and free
enterprise

The Brazilian Constitution ensures freedom of expression in two provisions: in art. 5, as a

fundamental right, in the following terms:

IV - it is free the manifestation of thought, being forbidden the anonymity;

And in art. 220, in the chapter that deals with social communication:

Art. 220. The manifestation of thought, creation, expression, and information, in any form, process, or
vehicle shall not suffer any restriction, observing the provisions of this Constitution.

Doctrine generally recognizes that commercial advertising is a kind of freedom of
expression, but always emphasizes the economic nature of commercial messages, which
determines that they are subject to greater restrictions than those allowed in other forms of
expression of thought.?

As it is well known that there are no absolute rights, the decision emphasizes that restrictions
are appropriate especially when freedom of expression and communication is at the service of
free enterprise - and even more so when it promotes smoking products. In the scope of the
economic order, which has among its principles the social function of property, consumer and
environmental protection,

freedom of speech [is] not [presented] in its existential, social or purely informational facet, but as a
resource that promotes economic activity, which is constitutionally protected within the mosaic of the
economic order, marked by the effective protection of the different fundamental rights involved therein.
Promotion of the business activity that, for this very reason, is not impartial (emphasis in the original -
there in bold).?

2 "'(...) commercial advertising is a peripheral aspect of freedom of expression, not being so intensely protected by
our constitutional order" (SARMENTO, Daniel. Comments on art. 220. In: CANOTILHO, J. J. Gomes;
MENDES, Gilmar; SARLET, Ingo W.; STRECK, Lénio L. Comentarios a Constitui¢do do Brasil. Sdo Paulo:
Saraiva-Almedina Editor, 2013, p. 2,040); "There is no doubt that, in its formal and material aspect, advertising
involves the expression of concepts and ideas of individuals and groups, whether the advertising professionals
themselves who develop the piece or advertising campaign, or the suppliers that promote them. However, it
cannot be disregarded that advertising is decisively different from other forms of expression, especially due to
the close connection between the advertising activity and an eminently economic purpose. In this sense, it does
not seem correct to recognize in the advertising activity the same purpose that is generally recognized to the
freedom of speech, as a guarantee of the democratic regime and the Rule of Law (MIRAGEM, Bruno. Curso de
Direito do Consumidor. 8th ed. Sdo Paulo: Revista dos Tribunais Editor, 2019, p. 344); "(...) in light of its
function as a commercial tool of economic agents for the development of their activities and market gains,
advertising achieves constitutional protection by virtue of the informing principles of the economic order
provided in art. In a supplementary manner, the constitutional protection of advertising may be seen from the
protection of freedom of expression, since, to a certain extent, advertising consists of creative manifestations of
the human intellect" (DIAS, Lucia Ancona Lopez de Figueiredo. Publicidade e Direito. 3rd ed. Sdo Paulo:
Saraiva Educacdo Editor, 2018, p. 44).

3 A precedent of the Supreme Court was cited in the sense that "As an element - to a certain extent - of information,
I consider applicable, with the necessary adjustments, the conclusions reached by this Court on freedom of the
press in the judgment of ADPF no. 130 to commercial advertisements, in the sense that their informative
character will be protected by the constitutional guarantees attributed to it. On the other hand, the advertisements
also contain commercial purposes that distinguish them, at this point, from the mere propagation of information,
being more properly, as to this facet, a manifestation of free enterprise, for which the observance of
constitutional principles such as the social function of property and consumer protection is required" (ADI
4.613, Justice Rappoteur Dias Toffoli, decided on Sept., 9, 2018).
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Thus, the decision of the supreme Court was in line with the dominant doctrine, which, in
principle, conceptualizes advertising as a freedom of expression and communication, but it
considers the economic interest inherent to it in order to weigh its content against the protection
of other constitutional assets, such as the right to health, placed at risk by the harmfulness of
tobacco.

IV. Restriction or prohibition?

Another sensitive issue involved in the debate is that art. 220, § 4 of the Constitution only
authorizes legal restrictions on the commercial advertising of tobacco, alcoholic beverages,
pesticides, medicines, and therapies. Besides establishing restrictions, could the law go further
and prohibit the advertising of these products? In the long course of the argumentative dispute
over the issue, respected Brazilian jurists have signed opinions, commissioned by the tobacco
industry, sustaining that "the aforementioned constitutional provision, by establishing that the
law may restrict the advertising of tobacco (among other products) has ruled out the possibility
of the law prohibiting this same advertising in an absolute manner.*

It should be noted that several countries have banned tobacco advertising altogether,
including Colombia,> Uruguay,® Chile,” United Kingdom,® and France.® Reactions in these
countries varied. In Colombia, an unconstitutionality action was filed and dismissed.!* In the
United Kingdom, according to Geraint Howells, "the tobacco industry did not challenge the
central advertising ban introduced in the Tobacco Advertising and Promotion Act 2002",
turning against the limitation of advertising to points of sale, in which it was unsuccessful.!! In
France, the constitutionality control is prior, and the Constitutional Council has declared in

* In this sense: COELHO, Fabio Ulhoa. Analysis of the lawfulness of cigarette advertising in light of the Code of
Consumer Protection. In: Tereza Ancona Lopez (Coord.). Studies and opinions on free will, responsibility and
inherent risk product: the paradigm of tobacco - civil and procedural aspects. Rio de Janeiro: Renovar Editor,
2009, p. 175. The text is part of a book containing opinions of several authors on aspects related to tobacco,
such as indemnity actions for tobacco-related diseases, causal link and free will of the smoker.

5 Ley 1.335, de 2009. Available at: http://www.secretariasenado.gov.co/senado/basedoc/ley 1335 2009.html.
Accessed on 11/19/2022.

 Ley 19.244, de 2014. Available at:
https://parlamento.gub.uy/documentosyleyes/leyes?Ly Nro=&Ly fechaDePromulgacion%5Bmin%5D%5Bda
te%5D=19-11-2000&Ly fechaDePromulgacion%5Bmax%5D%5Bdate%5D=19-11-
2022&Ltemas=TABACO+%28INDUSTRIA%29&tipoBusqueda=T&Searchtext= . Accessed on 11/19/2022.

7 Ley 20.105, de 2006. Available at: https://www.bcn.cl/leychile/navegar?idNorma=249682. Accessed on
11/19/2022.

8 Tobacco Advertising and Promotion Act 2022. Available at: https://www.legislation.gov.uk/ukpga/2002/36.
Accessed on 11/19/2022.

® Loin®91-31, 10 janvier 1991. Available at: .
https://www.legifrance.gouv.fr/jorf/id/JORFTEXT00000034457 7#:~:text=16.,alin%C3%A9a%20pr%C3%A9
c%C3%A9dent.%22%20%22Art. Accessed on 11/18/2022.

19 COLOMBIA. Constitutional Court. Sentence C-830/10. 20/10/2010. Available at:
https://www.corteconstitucional.gov.co/Relatoria/2010/C-830-10.htm. Accessed on 11/13/2022. Commenting
the decision, Oscar Cabrera et al. noted that the Colombian court recognized that advertising is more closely
linked to commercial activity than to the right to freedom of expression. CABRERA, Oscar; GUILLEN, Paula
Avila; CARBALLO, Juan. Viabilidad juridical de una prohibicion complete a la publicidad de tabaco: el caso
ante la Corte Constitucional de Colombia. In: Adalberto Pasqualotto (coord.). Publicidade de Tabaco: frente e
verso da liberdade de expressdo comercial. Sao Paulo: Atlas Editor, 2015, p. 230-252.

""HOWELLS, Geraint. European and UK controls on regulation of tobacco advertising. In: Adalberto Pasqualotto
(coord). Publicidade de tabaco: frente e verso da liberdade de expressdo comercial. Sdo Paulo: Atlas Editor,
2015, p.153-167.
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conformity with the Constitution the prohibition of direct and indirect advertising in favor of
tobacco.!'?

Brazilian Court ruled that restrictions may reach the maximum degree of prevalence of one
right over another, depending on concrete circumstances, "because the limits are contextual,
relative. In the specific case, the decision pointed out "the importance of the constitutional
protection of health and the environment in the constitutional mosaic of human protection,"
recalling that article 220, § 3, II, of the Constitution, attributes to the legislator the competence
to "establish the legal means that guarantee the person and the family the possibility of
defending themselves (...) from the advertising of products, practices and services that may be
harmful to health and the environment" (literal text of the Constitution; emphasis in the
judgment; bold in the original).

The Court did limit itself to examining the legal restrictions on tobacco advertising allowed
by paragraph 4 of art. 220, but extended the analysis to the scope of paragraph 3, which goes
beyond, seeking to enable the defense of the person and the family against the advertising of
products harmful to health and the environment. As the harmfulness of tobacco has been
scientifically demonstrated, the incentive to its consumption through advertising persuasion can
be forbidden, !* even if the production and commercialization of the product remains
permitted.'*

De resto, o alcance das restrigdes legais previstas no art. 220, § 4°, ja havia sido objeto de
apreciagdo na citada ADI 4613, oportunidade em que ficou decidido:

This constitutional provision [of art. 220, § 4] is not intended to limit the restriction of advertisements
only to the products described therein, but to establish, as to them, a priori and in view of their
undeniable potential risk, immediate limitations to their propagation, without prejudice to the
establishment of restrictions on advertisements of other products whose use also presents itself as
potentially dangerous. So much so that it is foreseen in § 3, II, of art. 220 of CF/88 the regulation of
advertisements by federal law (...). In this sense, the Constitution brings a duty to the State to protect
the consumer (...)."

12 Sentence available at: https://www.conseil-constitutionnel.fr/decision/1991/90283DC.htm. Accessed on
11/18/2022.

13 According to Tércio Sampaio Ferraz Junior, a distinction must be made between the abusive exercise in
advertising (which is cohibited under the Consumer Protection Code by the types of misleading advertising and
abusive advertising) from "restrictions on the right to publicize ideas or a particular brand or product”. The
author justifies such prohibition "because there is a State policy that seeks to make individuals aware of the risks
of consuming the product, which clashes with its wide and entirely free dissemination" - a policy "established
in the Constitution itself (art. 220, § 3, II). He adds, incidentally refuting the recurring argument that if the
product is licit, its advertising cannot be restricted: "If the product is admitted to be harmful, there is nothing to
prevent the legislator from prohibiting its production, sale or commercialization. But if the product is lawful,
the law must make available to the person and the family the legal means of protection" (FERRAZ JUNIOR,
Tércio Sampaio. Direito Constitucional: liberdade de fumar; privacidade; Estado; direitos humanos e outros
temas. Barueri, SP. Manole Editor, 2007, p. 223-224).

!4 In this aspect, the Brazilian Court decision resembled that of the Constitutional Court of Colombia (expressly
cited in the judgment), referred to above, which defined the tobacco market as a passive market, to be tolerated,
but not encouraged by the State: it is even valid that the legislature decides that a certain productive segment
may be configured as a passive market, in which the State allows the production and sale of the good or service,
but simultaneously takes measures to discourage its consumption. COLOMBIA. Corte Constitucional.
Sentencia C-830/10. 10/20/2010. Available at: https://www.corteconstitucional.gov.co/Relatoria/2010/C-830-
10.htm. Accessed 13/11/2022.

1S BRASIL. Supremo Tribunal Federal. ADI 4.613. Justice Rapporteur Dias Toffoli, decided on Sept., 9, 2018.
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Balancing public health and freedom of expression in advertising activity, Brazilian Court
assigned greater value to the former, in view of the threat posed by tobacco. The duty of the
State to guarantee, through social and economic policies, the reduction of the risk of disease
and other health hazards, as provided in art. 196 of the Constitution, prevailed over the private
right to freedom of advertising.

V. Proportionality

Finally, Justice Rosa Weber, the reporting justice, examined the legal restrictions on tobacco
advertising in light of the proportionality principle, starting with the adequacy test. It was
initially considered that tobacco control and anti-smoking policies aim to discourage the
consumption of tobacco products in order to reduce the risk of disease, as advocated by the
Brazilian Constitution (art. 196). Since the primary purpose of advertising is to increase the
sales of the products it advertises, it was considered that restrictions on advertising, as well as
health warnings (counter advertising), are appropriate measures to meet the legislator's
objectives. Particularly in relation to the latter, its dimension of consumer information was
emphasized, meeting the requirements of art. 220, § 4 of the Constitution (imposition of
warnings about the harmful effects of the use of tobacco and other products mentioned therein).

The importance of the FCTC was not forgotten, which expressly recommends the
implementation of measures to contain tobacco promotion and sponsorship and insert health
warnings on packages, including setting deadlines from the accession of each State Party. The
Third Conference of the States Parties (COP3) noted the effectiveness of this type of warning
in increasing public information and effectively reducing tobacco consumption. The decision
incorporated evidence from various studies showing that in European countries (Norway,
Finland, France, and Poland), Canada, Australia, New Zealand, Turkey, and South Africa,
significant reductions in tobacco consumption were observed after the implementation of
restrictions on advertising and counter-advertising measures. Such measures, likewise, are
progressively being implemented in the United States. A Georgetown University study is cited,
which broadly considered a universe of 41 countries, covering a total of 287.68 million
smokers, and found a decrease of 14.84 million smokers in the period from 2077 to 2010, after
the adoption, in different numbers and degrees, of MPOWER measures. Correlatedly, the study
estimated that 7.42 million deaths will be avoided by 2050 in the universe considered, of which
613,000 are attributable to the advertising bans and 1.38 million to the warnings on packages.

In Brazil, a study was conducted between the years 1989 and 2010. In that year, the
prevalence of smokers was 35.4% of the population. Projecting the scenario for 2010 with the
adoption of measures in force in 1989, the prevalence would fall to 31% in 2010 and to 24.9%
in 2050. By 2010, it was found that, with the measures adopted in the period, prevalence fell to
16.8%, meaning a reduction of almost 50% and 420,000 deaths avoided, and 7 million lives
saved in the projection for 2050. Considered alone, the contribution of advertising restrictions
and health warnings on packages to reduce the prevalence of smoking in the Brazilian
population by 2010 was 13.7% and 7.8%, respectively. Thus, it was proven the adequacy of the
measures adopted to achieve the proposed purpose.

The examination of the second requirement of the principle of proportionality, the necessity
test of the measures adopted, pointed out that, notwithstanding the success of the policy to
reduce tobacco use, there are still 161,853 deaths per year in Brazil from tobacco-related
diseases, an average of 443 deaths per day or 18 per hour. To face this reality, it is not enough
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to restrict advertising and impose health warnings, but it is necessary to combine these with
other measures of various kinds, such as banning smoking in public places, setting minimum
prices and extra fiscal taxation.

As for the ban on advertising, it was argued that the measure is only effective if
comprehensive, because, otherwise, the advertising budget would only be reallocated to the
permitted ways and means, compromising the goal of not encouraging consumption of the
products.

The decision cites a study conducted in 22 high-income countries based on data from 1970
to 1992, demonstrating that comprehensive restrictions on tobacco advertising actually
contribute to a reduction in smoking. In addition, a World Bank publication indicates that
advertising and promotion of tobacco products has an effect on children, impacting cigarette
demand and the formation of new consumers. In the same vein, the conclusion of the 3rd
Session of the Conference of the Parties to the FCTC (COP3), stating that a ban on tobacco
advertising becomes effective only when it encompasses the full scope of modern market
communication, which integrates direct marketing, public relations, sales promotion, direct
sales, online marketing methods - and, one might add with a view to today, social networks and
influencers.

Extending anti-tobacco promotional measures to include the content and space occupied by
warning messages on the packaging of tobacco products is part of the context of extending anti-
tobacco promotional measures. The decision states that subtle messages have no effect, citing
a study conducted in Poland with this conclusion. As for package design, several references are
made to the laws of countries such as Australia, Canada, Finland and Uruguay, which have
already decided to adopt standardized packaging, with the absence of visual elements that could
serve as an incentive to tobacco consumption. The ruling also considers that Brazil has not
adopted the most radical measures possible, such as not even allowing the product to be
displayed at points of sale, or even banning the sale of the product - which, it adds, would not
solve the problem. It concludes that the measures challenged in the lawsuit are necessary to
achieve effectiveness in light of the multidimensional context of the problem and the inevitable
multifaceted nature of the relevant public policy.

In examining the final requirement, proportionality in the strict sense, the Court compared
the challenged restrictive measures with other constitutional values and principles, emphasizing
the necessary prevalence, in the first place, of the right to health, put at risk by the harmfulness
of tobacco. It also gave special emphasis to the constitutional protection of children and
adolescents, emphasizing that the tobacco epidemic is considered a pediatric disease, since,
according to the Ministry of Health, 90% of smokers start smoking before the age of 19, with
experimentation beginning around age 13, according to the National Cancer Institute.

In view of the collision of the impugned measures with free enterprise, the decision
considered that the restriction on the freedom of expression and communication of the
companies in the sector, although it is of a high degree, is justified by the danger to public health
represented by tobacco, a phenomenon that is global, and the country has the duty to act in view
of the commitments made under the FCTC. Finally, the measures were considered proportional
and analogous to the prohibition of smoking in public places.

Finally, the decision challenged the public policy paternalism argument, stating that
consumer autonomy in deciding to smoke "is admittedly weakened" in light of three relevant
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circumstances: a) many people are not aware of all the risks of smoking; b) since most people
start smoking at a very young age, children and adolescents are unable to make a considered
choice; ¢) smoking also impacts non-smokers, either through smoke inhalation or the economic
impact on the public health system.

Conclusion

The Brazilian Supreme Court decision is a landmark in the country's constitutional
jurisprudence. Although others have had greater repercussion, such as those that decided that
the apology of prejudiced and discriminatory ideas against the Jewish community is not covered
by freedom of speech and constitutes a crime of racism;'® or that the use of embryonic stem
cells for scientific purposes does not constitute a crime of abortion, nor the termination of
pregnancy of an anencephalic fetus.!” What these three decisions have in common with the
current one is that they all challenged express precepts in the Constitution. In the present case,
the challenge was represented by the presumed limitation on tobacco advertising present in art.
220, § 4 of the Constitution: restrict, but not prohibit. The solution was found in the preceding
precept, which authorizes the legislator to defend the person and the family against publicity
for products that are harmful to health and the environment (art. 220, § 3°, IT). The means of
defense can reach the extreme measure of restraining the right to advertise or promote a product,
without proscribing its production and commercialization, and thus reaching the objectives of
art. 220, § 4°, which aims to reduce the consumption of tobacco and alcoholic beverages.

Another important issue faced by the decision was the legal matrix of commercial
advertising: whether it corresponds to a manifestation of freedom of expression or whether it is
inserted in the economic freedom. Despite the initial statement that "commercial advertising is
constitutionally protected, as it is a manifestation of freedom of expression and
communication," the restriction was made on the grounds that "business activity, in all its facets,
including advertising, is subject to the principles of economic order," and it was recognized that
the restrictions imposed on free enterprise are proportional to the risk created by tobacco to
public health.

Once the constitutional validity of the prohibition of tobacco advertising is recognized, it is
worth asking whether the present decision can influence another important aspect of the fight
against the use of the same product, namely, the recognition that smokers are entitled to
compensation for tobacco-related diseases. The Superior Court of Justice (the Brazilian court
that rules not constitutional matters) has for years maintained an unshakable orientation in the
sense that such diseases are multifactorial, and that it is not possible to establish a direct and
immediate causal link with smoking; and that the decision to smoke is made by the smoker in
the exercise of his free will. At least this last argument can be impacted by the STF decision,
which banned tobacco product advertising exactly because of its power of persuasion, since the
smoker's autonomy when deciding to start smoking "is admittedly weakened". As for the causal
connection, it is admitted by the STJ itself, when deciding matters of another nature, the need

16 BRASIL. Supremo Tribunal Federal. Habeas Corpus n® 82.424, Justice Rapporteur Moreira Alves, Justice
Rapporteur for the judgment Mauricio Corréa, decided on March, 19/, 2004. Available at
https://redir.stf.jus.br/paginadorpub/paginador.jsp?docTP=AC&docID=79052. Accessed on 13/11/2022.

7 BRASIL. Supremo Tribunal Federal. Direct Action of Unconstitutionality n° 3.510. Justice Rapporteur Ayres
Britto, decided on May, 29, 2008. Available at
https://redir.stf.jus.br/paginadorpub/paginador.jsp?docTP=AC&docID=611723. Accessed on 13/11/2022.
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for its conceptual flexibilization, which has not yet occurred when it comes to tobacco. Will
this ever happen? The future will tell.

Finally, it is significant that the Brazilian Supreme Court has admitted the restrictions on
advertising to a maximum degree, which signals the status of commercial free speech in the
Brazilian constitutional landscape.
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