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MERCOSUR, STILL A CUSTOMS UNION BY 2022: HISTORY AND MOTIVES

Tatiana Cardoso Squeff”

ABSTRACT: This article intends to discuss the current stage of the Common Market of the
Southern Cone — MERCOSUR, questioning why is it still an imperfect customs union after 31
years of existence. To do so, I start with a historical-descriptive discussion of regionalism in
Latin America in order to point out the place to which this economic bloc is linked.
Subsequently, its erection and some of its main features are outlined in comparison to the
European model. This way, in the third section, following an analytical approach, I reflect over
some of the reasons why it is not yet a common market. And at the end I conclude that there
seems to be a lack of political intention of MERCOSUR’s Members in wanting to achieve its
main objective, making this economic block appear to be in constant crisis, particularly in the
last few years.
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Introduction

This article intends to discuss a specific type of economic integration, which is the customs
union based on the example of the Common Market of the Southern Cone (MERCOSUR), of
which Argentina, Brazil, Paraguay, Urugauy and Venezuela (currently suspended) are part of.
More specifically, this text seeks to expose the origins of this economic block that in 2022
completed 31 years of existence and the reasons why it is still a customs union by 2022, even
if its name indentifies it as a 'common market'.

For reaching such purpose, this text will be divided into three points. I will initially adress
the topic of the historical regionalism of the Economic Commission for Latin America and the
Caribbean (ECLAC), followed by the formation of the eocnomic block in the Southern Cone,
and culminating with the analysis of its current stage, taking into account the debates that took
place both at the Summer School at the Willy Brandt Center for German and European Studies,
in Poland in July 2022, and at the V Congreso Internacional sobre Derecho y Justicia
Constitucional, held in the Dominican Republic by its Constitucional Tribunal in October 2022.
Finally, in regard to the methodology, the method selected to guide the elaboration of this study
was based on descriptive-historical, comparative and analytical models, using primarily
bibliographical and documentary references for its development.
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I. Historical perspective of Latin American regionalism: THE bases for regional
integration in the Southern Cone

When referring to regional integration, traditionally, it refers to the existence of "autonomous
national units [that] share part of their decision-making authority in an emerging international
organization". !Such regional integration, when focused on economics, is usually based on the
economic regionalism that emerged in the 1950s. Quite inspired by the European model?, this
regionalism (in the broadest sense ) fought for the rapprochement between countries in order to
promote the economic development of nations, overcoming any obstacles that they could
encounter if they acted singularly in the international market and operated in favor of the
capitalist model structured in Bretton Woods in 19443,

In Latin America, however, this regionalism assumes the initial guise distinct from the
European model. This is because, while this was based on European reconstruction, with US
support from the Marshall plan®, and the building of a common area to ensure prosperity for
Europe in economic, food, energy, security, etc., beyond a simple cooperation, heading
"effectively [towards] the making of a community project"; the Latin American model, on the
other hand, was based on verifying a way of (re)inserting the continent in the international
scenario, guaranteeing its industrialization and greater independence from developed countries.

After all, as Oliveira® explains, “the Latin American countries, with the exception of
Venezuela, entered a period of difficulties in foreign trade [marked by the slow growth of
exports and the deterioration of exchange prices], after having experienced a brief prosperity,
that followed the post-war period, with a sustainable demand for primary products and a
satisfactory level of prices”, then, it was necessary to rethink the way in which they would relate
in an increasingly interconnected and global economic scenario.

Thus, this type of regionalism advocated by the Economic Commission for Latin America
and the Caribbean (ECLAC) can be classified’ as "closed", as it is based on a regional approach
aimed at strengthening Latin American economies, allowing for commercial expansion
reciprocity and industrial complementation, since the states of the region were seeking

! Gongalves Tavares, Antonio Augusto. 2012. Regionalismo e integragdo, reflexdes sobre o processo evolutivo do
Mercosul e sua inspiragdo no modelo da Unido Européia. RIDB, Lisboa, a. 1, n. 2, pp. 1099-1125, p. 1099.
2 Bhagwati, Jagdish. 1997. Writings on International Economics. Delhi: Oxford University Press, p. 168.
3 Bandeira, Vinicius. 2014. Construgdo da ordem internacional capitalista do Pos-II Guerra: ascensdo e queda de
Bretton Woods. Universitas Relagdes Internacionais, Brasilia, v. 12, n. 1, pp. 13-26.

* Fiori, José Luis; Tavares, Maria da Conceigdo. 1997. Poder e Dinheiro: uma economia politica da globalizagdo.
3 ed. Petropolis: Vozes, p. 104-105.

5 Squeff, Tatiana de A. F. R. Cardoso. 2016. O desenvolvimento da politica agricola comum da Unido Europeia.
Revista de Direito Internacional, Brasilia, v. 13, n. 3, pp. 374-389, p. 377-378.

® Oliveira, Alessandra Cavalcante de. Do velho ao novo regionalismo: evolugdo das politicas conjuntas para o
desenvolvimento planejado da América Latina. Santiago do Chile: CEPAL, 2014, p. 9-10.

7 Organ of the United Nations established in 1948 by the Economic and Social Council instigated by the Latin
American governments in response to the European integrative movements, which in addition can be considered
“the starting point of the fight for cooperation for the development of the Third World”, standing between the
east-west eje, in an attempt to foment an sur-sur cooperative movement throughout the 1940s and from Latin
America. Cf. Santa Cruz, Hernan. 1987. Recuerdos de la creacion de la CEPAL, a guisa de introduccion. In:
CEPAL. Antecedentes sobre la creacion de la CEPAL: fotocopia de documentos de la Asamblea General y del
Consejo Econdmico y Social de las Naciones Unidas. Santiago de Chile: CEPAL, p. X.
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industrialization through the substitution of imports. ® In other words, as explained by
Mendonga Janior®, “[it] was urgent to encourage regional exchange in order to increase local
industrial plants, preparing its Member States for the fierce competitiveness of global trade”.

is in this scenario that the first attempt at integration on the continent ®with the Latin
American Free Trade Association (ALALC) emerges, on February 18, 1960 in the city of
Montevideo, formed by Argentina, Brazil, Chile, Mexico, Paraguay, Peru and Uruguay, whose
objective was to gradually implement a free trade zone in up to 12 years (that is, until December
31, 1972), precisely encouraging the expansion of production, specialization and regional
exchange.!!'-12 Tt so happens that this model, precisely because it does not consider the
differences in the economies of the Member States and the consequent industrial concentration
and low growth resulting from high regulation and the restriction of imports, did not manage to
achieve its objectives.!?

And even though the Caracas Protocol was signed in 1969 with the objective of increasing
the gradual target of implementing the bloc in ten years (that is, until December 31 of 1980)
and in 1970 Bolivia, Colombia, Ecuador and Venezuela as members, other issues also
influenced their demise. Examples are the high external indebtedness of most Latin American
countries in the 1970s, for which there was no surplus to regularly pay off debts !4, as well as
the great European economic protectionism around primary (agricultural) goods, which directly

8 Haffner, Jacqueline A. 2002. A CEPAL e a Industrializagdo Brasileira (1950-1961). Porto Alegre: EDIPUCRS,
p. 12.

® Mendonga Junior, Wilson. 2014. O regionalismo Pos Liberal na América do Sul. Conjuntura Internacional. Belo
Horizonte, v. 11, n. 1, pp. 18-24, p. 20.

19 Other later examples are: the Mercado Comtin Centroamericano (MCCA), formed by Costa Rica, Guatemala,
Honduras, Nicaragua and El Salvador and inaugurated in 1960; the Andean Pact , formed by Colombia, Ecuador,
Peru and Bolivia (from which Venezuela and Chile were already full members), created in 1969; y la Comunidad
del Caribe (CARICOM), formed by Antigua and Barbuda, Bahamas, Barbados, Belize, Dominica, Grenada,
Guyana, Haiti, Jamaica, San Cristobal y Nieves, Santa Lucia, San Vicente y las Grenadines, Surinam,
Montserrat, and Trinidad and Tobago, in 1973. Cf. Soares, Mario Lucio Quintdo. 1999. Mercosul: direitos
humanos, globalizacao e sobernaia. Belo Horizonte: Del Rey, p. 81, 84-85.

! Prebisch, Raul. 2000. O desenvolvimento econdmico da América Latina e alguns dos seus problemas principais.
In: Bielschowsky, Ricardo (org). Cinquenta anos de pensamento na CEPAL. Vol. 1. Rio de Janeiro: Record, p.
82.

12 According to Jaeger, the establishment of a free trade zone in the region was the affirmation of a commercial
integration strategy to the detriment of a model of structural integration, as was the case in Europe, since it
"better contemplates the situation of dispersion and isolation reciprocal of many decades [in the region]". In
spite of it, it appears that “some thought of a more ambitious goal, the creation of a regional market sustained
by an economic community”, so much so that after the first 12 years the free trade zone would be established,
the Montevideo Treaty of 1960 established that the phase of a common market could begin. Cf. Jaeger, Augusto.
2000. Mercosul e a livre circulag@o de pessoas. Sdo Paulo: LTr, p. 25-26.

13 Mendonga Junior, Wilson. 2014. O regionalismo Pos Liberal na América do Sul. Conjuntura Internacional. Belo
Horizonte, v. 11, n. 1, pp. 18-24, p. 20-21; Bhagwati, Jagdish. 1997. Writings on International Economics.
Delhi: Oxford University Press, p. 168; Dosman, Edgar J. 2011. Raul Prebisch (1901-1986): a construgao da
América Latina e do terceiro mundo. Rio de Janeiro: Contraponto, p. 9.

14 Squeff, Tatiana de A. F. R. Cardoso; Rucks, Jessika Tessaro; SOUZA, Renata Motter de. 2016. A retomada da
'hegemonia norte-americana' e seus impactos sob a América Latina. Revista Videre, Dourados, v. 8, pp. 151-
166, p. 159.
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affected exports !*from Latin America, so that organization ended up being replaced, in 1980,
by the Latin American Integration Association (ALADI, in the Portuguese acronym).!6

With this organization, however, a new model of regionalism begins, coined "open
regionalism", which "seeks to reconcile regional and international cooperation". That is, instead
of "the integration agreements [...] constitute themselves as foundations or obstacles to the
international insertion of the countries", it is understood that the regional integration movement
"should be complementary, and not substitutive , the global order and cooperation between
countries™.!”

Thus, formed by Argentina, Bolivia, Brazil, Chile, Colombia, Cuba, Ecuador, Mexico,
Panama, Paraguay, Peru, Uruguay and Venezuela, ALADI represents the adoption, among
sovereign States, of a "policy of regional insertion to globalization through of a more dynamic
[neoliberal] market economy with the aim of building greater ties with third parties, in addition
to defending Western democratic regimes".!8-! Like its predecessor, it had the ability to
gradually eliminate barriers to regional trade through the establishment of tariff preferences;
however, it stands out when observing the economic and social disparities of the Member States,
encouraging the celebration of partial scope agreements between them and even between non-
members, so that, in the end, it is possible to constitute a common Latin American market , in

fact, balanced, reciprocal and aligned with the rest of the globe?°.%!

15 Squeff, Tatiana de A. F. R. Cardoso. 2016. O desenvolvimento da politica agricola comum da Unido Europeia.
Revista de Direito Internacional, Brasilia, v. 13, n. 3, pp. 374-389, p. 380-381; Oliveira, Alessandra Cavalcante
de. Do velho ao novo regionalismo: evolucao das politicas conjuntas para o desenvolvimento planejado da
América Latina. Santiago do Chile: CEPAL, 2014, p. 11.

16 Haffner, Jacqueline A. 2002. A CEPAL e a Industrializagdo Brasileira (1950-1961). Porto Alegre: EDIPUCRS,
p. 13-18.

17 Rosenthal, Gert. 1995. Las Naciones Unidas y la CEPAL en el Cincuentenario de la Organizacion. Revista de
la CEPAL, Santiago de Chile, v. 57, pp. 7-16.

% Junqueira, Cairo; Neves, Barbara C. 2018. Os 70 anos da CEPAL e as Ondas de Regionalismo na América
Latina. Observatorio do Regionalismo. Sao Paulo: Programa de Pés Graduacdo em Relagdes Internacionais
“San Tiago Dantas” (Unesp/Unicamp/PUC-SP). Disponivel em: observatorio.repri.org/2018/03/05/0s-70-anos-
da-cepal-e-as-ondas-de-regionalismo-na-america-latina/. Acesso em: 16 out. 2022.

1 Indeed, “the supremacy of the individual interests of the member countries and [the] limitation of the multilateral
commitments [between the members themselves]” made Seitenfus (apud Jaeger) affirm that ALADI is "only an
association between States sovereigns and no more an area that intends to transform itself into a free trade zone”.
Cf. Jaeger, Augusto. 2000. Mercosul e a livre circulagdo de pessoas. Sdo Paulo: LTr, p. 31.

20 This alignment is really interesting, because, at first glance, it could be argued that the global model clashes with

the regional model, to the extent that the first “predicts the negotiation of simultaneous reductions in structural

barriers and its immediate and unconditional effect on all the contracting parties [...] mean that the regional
arrangements - free trade zones, customs unions or common markets are, by definition, geographically selective
and do not have as their main objective the liberalization of world trade, rather than the exchange between
countries that they compose”. Despite this, it should be remembered that the General Agreement on Trade and

Tariffs (GATT) provides for the possibility of forming regional arrangements, and "economic regionalism can

[...] be a contribution, not an obstacle to the liberalization of international trade on a multilateral basis, to the

extent that the economic blocs adopt a liberal trade policy and remain open to the entry of new members". But

it is undeniable that “the establishment of a regional trade blockade has two opposing effects: the creation of
trade — especially between the countries that conform to it— and the diversion of trade — mainly from the outside
of the block towards the interior”. Souto Maior, Luis A. 2004. A crise do multilateralismo econémico e o Brasil.

Revista Brasileira de Politica Internacional, Brasilia, v. 47, n. 2, pp.163-190, p. 173.

Soares, Mario Lucio Quintdo. 1999. Mercosul: direitos humanos, globalizac¢do e sobernaia. Belo Horizonte: Del

Rey, p. 79; Barbiero, Alan; Chalout, Yves. 2003. Poder ¢ déficit democratico do Mercosul: estado, centrais

sindicais e sociedade civil. Porto Alegre: EDIPUCRS, p. 42-43.
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It is under this prism that the Common Market of the Southern Cone (MERCOSUR) emerges
in 1991, “creating pragmatic mechanisms to overcome underdevelopment, through the
integration process, nuanced with social justice”, seeking to establish a common market in the
southern cone, through the creation of a common external tariff and the promotion of the free
circulation of goods, services, people and productive factors among the Member States, so that
the same, by modernizing their economies, would be inserted in the international market in a
competitive way, strengthening, in this way, not only the regional productive structure, but also
the exogenous process of continental integration.??

Therefore, MERCOSUR is structurally linked to ALADI, being part of this open model of
regional integration, which seeks to advance the idea that regional economic groups would be
building blocks not only for the regional plan itself (in this case, ALADI) perfecting commercial
liberalization between States on equal terms, but also for the neoliberal international economic
order itself, interconnected and globalized, to strengthen even more in the post-Cold War period.

II. The structuring of MERCOSUR and some of its MAIN features, in particular, in view
of the European model

MERCOSUR, as a sub-regional grouping, emerges within the framework of the new open
regionalism that was built in the 1990s at the international and Latin American level. Despite
this, it is not just a purely economic-commercial expression of this new order, being considered,
in fact, “a political strategy for the insertion of member countries in the world economy”?, not
only because of the global events that allowed the expansion of international trade and the
increasingly close economic interconnection between countries around the world, but
particularly in view of the structural change that the countries of the Southern Cone, especially
Brazil and Argentina, pervaded in political-economic terms that demanded a differentiated
strategy. For this reason, it is said that MERCOSUR is the sum of several factors that brought
together, once and for all, the countries of the region.

Brazil and Argentina, the main economies that make up the bloc, have always been
historically antagonistic countries, which competed with each other, mainly due to the military
regimes that both held, which adopted a more nationalist and protective bias, therefore, making
movements in favor of integration difficult, mainly exclusively Latin American projects, as they
are considered typically left-wing.?* This picture only began to change at the end of the 1970s,
when the aforementioned States signed a tripartite agreement (also including Paraguay, with
whom Brazil already had conversations on the subject®) for the use of energy (hydroelectric

22 Soares, Mario Lucio Quintdo. 1999. Mercosul: direitos humanos, globalizagdo e sobernaia. Belo Horizonte: Del
Rey, p. 88-89.

23 Barbiero, Alan; Chalout, Yves. 2003. Poder e déficit democratico do Mercosul: estado, centrais sindicais e
sociedade civil. Porto Alegre: EDIPUCRS, p. 59.

24 Barbiero, Alan; Chalout, Yves. 2003. Poder e déficit democratico do Mercosul: estado, centrais sindicais e
sociedade civil. Porto Alegre: EDIPUCRS, p. 49; Jaeger, Augusto. 2000. Mercosul e a livre circulagdo de
pessoas. Sao Paulo: LTr, p. 40 (this author adds that a large part of the rejection of integration between the
countries comes from Argentina, which maintains that geopolitically integration would not be good for their
interests).

25 According to Jaeger, the project between Brazil and Paraguay for the construction of the Itaipt binational
hydroelectric plant began in 1969 with the signing of the Bacia del Plata Treaty and was effectively solidified
in 1975 with the signing of the bilateral construction treaty; However, “since it was not a participant in the
project, Argentina tried to stop the construction of Itaipti under various arguments, to maintain the negative
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power) from the Parana River, culminating in in the construction of the Itaipu and Corpus dams,
thus establishing a cooperative system between the parties based on the identification of
common interests.?®

For this reason, as Oliveira?’ expresses it, this project “represented a strong bond of
approximation and disruption of a hegemonic and dysfunctional profile, which dominated for
more than a century, the international relations of these two neighboring and rival countries,
thus ending an old power dispute around the hydroelectric dams of the Prata Basin”. However,
he was not the only one. This approximation movement between Brazil and Argentina was
effectively consolidated only with the redemocratization of both countries, when the distrust
that surrounded the relations between the States dissipated?®.

And this occurred from the 1980s onwards, when the parties signed the Declaration of Iguagu
in 1985. This document sought greater economic and political integration in the region,
emphasizing the "consolidation of the democratic process, the union of efforts in the joint
defense of interests of both countries in international forums and the use of common
resources" ?’, among which was also the peaceful use of nuclear energy, which caused
apprehension between the parties due to the possibility of triggering a nuclear race on the
continent and which is very reminiscent of the bases themselves for European regional
integration when the European Coal and Steel Community (ECSC) was created in 19513,

This act was followed by a series of other documents, such as the signing of the Economic
Integration and Cooperation Program (PICE, in the Portuguese acrony), established in 1986,
reinforcing bilateral trade, and the adoption of the Integration, Cooperation and Development
Treaty in 1988, which signaled the formation of a common space within ten years between the
parties, eliminating tariff and non-tariff barriers between them?!, in addition to other “secret
agreements, according to information published at the time, on military aviation and atomic
energy”*2, which attested to the concrete rapprochement between the countries.

All these events led to the negotiations and signing of the Treaty of Asuncién on March 26
of 1991, which included not only Brazil and Argentina, but also Uruguay and Paraguay. This
document, in its art. 1, provided that the signatory countries would establish a common market
by December 31, 1994, which would imply the “free circulation of goods, services and
productive factors between countries” through the elimination of tariff and non-tariff barriers,

balance between it and Brazil and level the development of the Plata Basin, [because] it feared [that] the region
[...] [became] a development pole that would profoundly alter the economic and political balance" of the region.
Cf. Jaeger, Augusto. 2000. Mercosul e a livre circulagdo de pessoas. Sdo Paulo: LTr, p. 38.

26 Barbiero, Alan; Chalout, Yves. 2003. Poder e déficit democratico do Mercosul: estado, centrais sindicais e
sociedade civil. Porto Alegre: EDIPUCRS, p. 48.

27 Oliveira, Odete Maria. 1998. A integragdo bilateral Brazil-Argentina: tecnologia nuclear e Mercosul. Revista
Brasileira de Politca Internacional, Brasilia, a. 41, n. 1, pp. 5-23, p. 13.

28 Almeida, Elizabeth Accioly. 1996. Mercosul e Unido Européia: estrutura juridicoinstitucional. Curitiba: Jurua,
p. 54-55.

29 Barbiero, Alan; Chalout, Yves. 2003. Poder e déficit democratico do Mercosul: estado, centrais sindicais e
sociedade civil. Porto Alegre: EDIPUCRS, p. 49.

30 Jaeger, Augusto. 2000. Mercosul e a livre circulagdo de pessoas. Sdo Paulo: LTr, p. 41 € 43.

31 Barbiero, Alan; Chalout, Yves. 2003. Poder e déficit democratico do Mercosul: estado, centrais sindicais e
sociedade civil. Porto Alegre: EDIPUCRS,, p. 49.

32 Bandeira, Luiz A. Moniz. 1987. O eixo Argentina-Brasil: o processo de integragio da América Latina. Brasilia:
UnB, p. 75.
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and “of any other measure having equivalent effect”.3* However, art. art. 5 provided™ a series
of staggered steps to achieve this objective.

The first of these would be the establishment of a “commercial liberalization program”
contemplating progressive tariff reductions between the Member States**, in addition to “a
general regime of origin” during the transition period*®, which are basic elements of a free trade
zone . Continuous act, once this was established, according to art. 1 and 5 of the Treaty of
Asuncion, a customs union would be established, through “the establishment of a common
external tariff and the adoption of a common commercial policy in relation to third States™.3®

With this, it is noted that the Member States adopted “a model closer to that of the European
Union”, giving the bloc characteristics of regionalism based initially on negotiations related to
the reduction of tariff barriers that could collaborate for the strengthening of the region and for
its international insertion’, as conjectured with the European Economic Community (EEC) in
195738, However, some distinctions should be noted in relation to this.

The first is that the legal personality of the Southern Cone bloc was only attributed to it
through the Protocol of Ouro Preto, of December 17, 1994, materializing open regionalism,
since, now, the bloc could be the holder of rights and constitute obligations itself vis-a-vis its
own members and third States®.4? Furthermore, it should be noted that the political-normative
structure of the bloc, in itself, is not at all similar to the European model.

This is because, within the scope of MERCOSUR, there is an intergovernmental structure,
formed by government representatives, who decide by consensus and in the light of their
interests, therefore, rejecting the supranational model and the autonomy of the representatives
that make up its bodies.*!*** In this sense, in accordance with the provisions of art. 40 of the
Ouro Preto Protocol of 1994%3, the norms approved at the regional level are typical norms of
public international law, "not having direct applicability" in its territory, being, therefore,
necessary to incorporate them into domestic law like any other international convention.**

Even in the face of such particularities, MERCOSUR, when it was constituted, proved to be
a very solid integration project, which could bring greater relief and economic-commercial

33 Mercosur. 1991. Treaty of Asuncion. Art. 1.

34 Mercosur. 1991. Treaty of Asuncion. Art. 5.

35 Mercosur. 1991. Treaty of Asuncion. Art. 3.

36 Mercosur. 1991. Treaty of Asuncion. Arts. 1 and 5.

37 Barbiero, Alan; Chalout, Yves. 2003. Poder e déficit democratico do Mercosul: estado, centrais sindicais e
sociedade civil. Porto Alegre: EDIPUCRS, p. 58.

38 Jaeger, Augusto. 2000. Mercosul e a livre circulagdo de pessoas. Sdo Paulo: LTr, p. 48.

39 In this regard, it is worth remembering that this was a very important act for the effectiveness of the Treaty of
Asuncion (particularly article 8c) and the model of open regionalism, since “on June 25 of 1996, in Sao Luis,
Argentina, MERCOSUR signed an agreement for the establishment of the first stage of integration, a free trade
zone with Chile and the 17th of December, in Fortaleza, with Bolivia”. Cf. Jaeger, Augusto. 2000. Mercosul e
a livre circulagdo de pessoas. Sdo Paulo: LTr, p. 53.

40 Mercosur. 1994. Ouro Preto Protocol. Arts. 34 and 35.

41 Barbiero, Alan; Chalout, Yves. 2003. Poder e déficit democratico do Mercosul: estado, centrais sindicais e
sociedade civil. Porto Alegre: EDIPUCRS, p. 64.

42 1t is important to mention that, according to Rodas, MERCOSUR could “have supranational characteristics in
the future”. Cf. Rodas, Jodo Grandino. 1997. Avaliagdo da estrutura institucional definitive do Mercosul. In:
Ventura, Daisy. Direito Comunitario do Mercosul. Porto Alegre: Livraria do Advogado, p. 70.

43 Mercosur. 1994. Ouro Preto Protocol . Art. 40.

# Soares, Mario Lucio Quintdo. 1999. Mercosul: direitos humanos, globalizagdo e soberania. 2a ed. Belo
Horizonte, p. 96.
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insertion not only to its own members, as they themselves aspired to with the building of the
block, but also to Latin America itself. ** However, it should be noted that perhaps this project
was too ambitious. As Casella puts it, in addition to being an audacious project, especially
considering the failure of past integrationist models in Latin America (as it was the case with
ALALC), in order to reach the aforementioned common market, MERCOSUR should have a
“political and institutional reach greater than [ its] leaders would be able to capture and
conduct”.*

This finding stems from a number of issues. Initially, this stems from the fact that the
Chronograma de Las Lefas, adopted on June 27 of 1992 for the implementation of the
objectives of the Treaty of Asuncion, was not strictly followed, already stipulating “a new work
schedule aimed at establishing a customs union as a preliminary step towards a future common
market”. And if initially*’ the common market would be formed from January 1, 0of1995, this
date would now be the institution of the Customs Union, so that it would be established only
after 2006.*® It turns out that, more than “thirty years later, that goal has still not been
reached”.*

Second, according to Rodas (legal consultant to the Ministry of Foreign Affairs of Brazil),
the lack of some kind of supranationality and the revision of the need to decide by consensus
would mean that MERCOSUR could not achieve the common market model’°, because the
differences between the States could cause the bloc to remain “frozen”. In fact, this is an
important observation, as we see moments of greater prosperity and expansion of policies and
measures adopted in the bloc (including going beyond commercial aspects®') when center-left
politicians align themselves at the head of the Member States, as in mid-2000s, with Nestor and
Cristina Fernandez de Kirchner (Argentina), Luis Inacio Lula da Silva and Dilma Rousseff
(Brazil), Tabaré Vazquez and José Mujica (Uruguay), and Nicanor Duarte and Fernando Lugo
(Paraguay).’>>

When right-wing politicians began to assume power in their respective States in the middle
of the second decade of the 21st century, moments of deceleration/stagnation, revision and

4 Oliveira, Odete Maria. 1998. A integragdo bilateral Brazil-Argentina: tecnologia nuclear e Mercosul. Revista
Brasileira de Politca Internacional, Brasilia, a. 41, n. 1, pp. 5-23, p. 16.

46 Casella, Paulo Borba. 1996. Mercosul: exigéncias € perspectivas. Sdo Paulo: LTr, p. 266.

47 Mariano, Karina Pasquariello; Menezes, Roberto Goulart. 2021 Trés décadas de Mercosul: institucionaldiade,
capacidade estatal e baixa intensidade da integragdo. Lua Nova: Revista de Cultura e Politica, Sao Paulo, n. 112,
pp. 147-179, p. 154.

8 Jaeger, Augusto. 2000. Mercosul e a livre circulagdo de pessoas. Sdo Paulo: LTr, p. 55 e 58; Rodas, Jodo
Grandino. 1997. Avaliagdo da estrutura institucional definitive do Mercosul. In: Ventura, Daisy. Direito
Comunitario do Mercosul. Porto Alegre: Livraria do Advogado, p. 75.

49 Mariano, Karina Pasquariello; Menezes, Roberto Goulart. 2021 Trés décadas de Mercosul: institucionaldiade,
capacidade estatal e baixa intensidade da integragdo. Lua Nova: Revista de Cultura e Politica, Sao Paulo, n. 112,
pp. 147-179, p. 154.

50 Rodas, Jodo Grandino. 1997. Avaliagdo da estrutura institucional definitive do Mercosul. In: Ventura, Daisy.
Direito Comunitario do Mercosul. Porto Alegre: Livraria do Advogado, p. 74-75.

5! Barbiero, Alan; Chalout, Yves. 2003. Poder e déficit democratico do Mercosul: estado, centrais sindicais e
sociedade civil. Porto Alegre: EDIPUCRS, p. 66.

52 Mariano, Karina Pasquariello; Menezes, Roberto Goulart. 2021 Trés décadas de Mercosul: institucionaldiade,
capacidade estatal e baixa intensidade da integrag¢do. Lua Nova: Revista de Cultura e Politica, Sao Paulo, n. 112,
pp. 147-179, p. 168-170.

53 The doctrina led to classify this moment as “posthegemonic regionalism”. Cf. Riggirozzi, Pia; Tussie, Diana.
2012. The rise of post-hegemonic regionalism: the case of Latin America. Dordrecht: Spring.
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regression were glimpsed, due to the fact that they considered regional integration a
renunciation of sovereignty in terms of freedom to establish trade policies®*, not to mention the
constant attacks on democracy itself and on State institutions®>, which are basic elements of
Southern Cone integration and which can lead to the suspension of its Members>® (as it
happened with Paraguay in 2012 and more recently, in 2018, with Venezuela).

Despite the above, and considering that almost all other Latin American experiences of
regional integration failed’, it can be said that MERCOSUR was not and is not a negative
model of regional integration, as it managed to bring the countries of the Southern Cone closer
together, especially, Brazil and Argentina, which were totally antagonistic and competing
States, transforming them into economic and commercial partners alongside Uruguay,
Paraguay and Venezuela (although the latter is currently suspended from the economic bloc),
and presenting a common purpose. However, he still has steps to take.

II1. The current stage of Mercosur integration: an imperfect Customs Union
As discussed previously, the Treaty of Asuncion provided for a transitional stage, which would
end at the end of 1994, which intended to create a free trade area to be replaced by a customs
union; and another, which would begin in January of 1995, "whose main objective was to
consolidate and deepen the gains obtained during the first phase, starting towards the
construction of a common market".>® It so happens that over the years, even though “the
commitment to continue the integrationist process” has been maintained, the urgency of
creating the aforementioned common market has been completely neglected, and there is no
longer a specific date for the its implementation.>”

However, it is important to mention that the previous stages of an integration process were
not fully complied with either, making “the current regime a hybrid, between the norms specific

54 Mariano, Karina Pasquariello; Menezes, Roberto Goulart. 2021 Trés décadas de Mercosu: institucionaldiade,
capacidade estatal e baixa intensidade da integrag¢do. Lua Nova: Revista de Cultura e Politica, Sao Paulo, n. 112,
pp- 147-179, p. 154; Barbiero, Alan; Chalout, Yves. 2003. Poder e déficit democratico do Mercosul: estado,
centrais sindicais e sociedade civil. Porto Alegre: EDIPUCRS, p. 50.

55 Dalla Via explains that there are two elements that highlight Latin American constitutionalism: (a) constitutional
instability (caused by frequent ruptures in the constitutional order), and (b) the authoritarian tendency (which
arises from historical-cultural factors in the countries of region, which is linked to 'abbreviated caudillism' in
the colonial stage that imposed a hierarchical style in power relations, which points to a tendency to place the
Executive Power on top of the rest). Cf. Dalla Via, Alberto Ricardo. 1997. El mercosur y los aspectos
constitucionales e institucionales. In: Ventura, Daisy. Direito Comunitario do Mercosul. Porto Alegre: Livraria
do Advogado, p 88-90.

56 The Democracy Clause of Mercosur was established by the Protocol of Ushuaia in 1998, which, in its art. 5,
provides for the suspension of members for violating this principle. On the subject, cf. Monte, Debroah Silva;
Anastasia, Fatima. 2017. Clausula Democratica do Mercosul: indefini¢do conceitual e uso estratégico. Revista
de Sociologia e Politica, Curitiba, v. 25, n. 62, pp. 11-36.

57 According to Barbiero and Chalout, “the other Latin American experiences that did not speak also served as a
parameter of comparison, [...]J[indicating] the success of MERCOSUR. While the Andean Community,
CARICOM and MCCA existed to a certain extent in terms of their purposes, MERCOSUR managed to bring
together countries that, as a whole, gave them a political, economic and commercial weight far superior to other
experiences". Barbiero, Alan; Chalout, Yves. 2003. Poder e déficit democratico do Mercosul: estado, centrais
sindicais e sociedade civil. Porto Alegre: EDIPUCRS, p. 54.

58 Barbiero, Alan; Chalout, Yves. 2003. Poder e déficit democratico do Mercosul: estado, centrais sindicais e
sociedade civil. Porto Alegre: EDIPUCRS, p. 49.

59 Mariano, Karina Pasquariello; Menezes, Roberto Goulart. 2021 Trés décadas de Mercosu: institucionaldiade,
capacidade estatal e baixa intensidade da integragdo. Lua Nova: Revista de Cultura e Politica, Sao Paulo, n. 112,
pp. 147-179, p. 154.
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to the new system and the conforming norms of a system that, in theory, should have already
been revoked”.%° Note that, according to Jaeger, in the 2000s, “MERCOSUR found[ed] in a
nebulous region: between a free trade zone in its interior, not yet fully implemented, and the
first steps towards the establishment of a customs union vis-a-vis third countries”.®! This is still
the situation of this economic block.

With regard to the first stage mentioned above, the free trade zone, which seeks to reduce
trade barriers between countries, the bloc has not yet fully complied with the steps towards its
full establishment “due to the pending list of exceptions established by the Member States when
the Treaty was agreed” ®’that limit the free trade of goods within the bloc (especially the
agroindustry and from Argentina®), as well as the existence of safeguards (trade defense
practice in which, for a determined period, the protection to the local industry that is being
threatened by the entry of products from other nations)®*, which technically would no longer be
allowed since December 31 of 19945, but which also include exceptions®®, in addition to other
non-tariff restrictions that are still being applied in the trade in goods between MERCOSUR
Member States.

With regard to the second stage mentioned above, the customs union, in which “products
from third States are subordinated, regardless of which State of the Union the goods are
introduced through”, to the same external tariff (TEC, in the Portuguese acronym), thus
allowing for the structuring of a cohesive economic policy between the countries, this stage not
only could not have been started in 1995, but it is still not fully applied in the bloc today.®’

As for its launch even when the free trade zone was not yet fully implemented, Casella®®
expresses that such an act was premature insofar as each stage of regional integration should
have been exhausted before moving on to the next one, especially when compared to the
European model, which presented a complete development of each stage and served as the basis

60 Cardoso, Bruna; Burle, Fernanda. 2018. MERCOSUL: Manuten¢io das listas de excegdes e o sonho da
constituicdo de um mercado comum. Rev. secr. Trib. perm. revis., Assuncion, a. 6, n. 11, pp. 88-108, p. 100.

81 Jaeger, Augusto. 2000. Mercosul e a livre circulagdo de pessoas. Sdo Paulo: LTr, p. 54.

62 Jaeger, Augusto. 2000. Mercosul e a livre circulagdo de pessoas. Sdo Paulo: LTr, p. 54.

63 Seitenfus, Ricardo Antdnio. 2012. Manual das Organizagdes Internacionais. Porto Alegre: Livraria do
Advogado, p. 297.

64 Safeguards are a commercial defense practice in which, for a given period, the protection of local industry that
is threatened by the entry of products from other nations is increased. Régo, Elba Cristina Lima. 1995. O
processo de Integragcdo no Mercosul. Revista do BNDS, Rio de Janeiro, v. 2, n. 3, pp. 167-196, p. 176.

85 On the subject, see the case on the importation of textile products judged by the MERCOSUR Permanent Court
of Revision, between Brazil and Argentina, in which it continued implementing safeguards in the textile sector,
even after the period for its maintenance expired. Indeed, this case denotes a problem for MERCOSUR due to
its own adoption of the principle of solidarity, which, according to Soares, would not admit “the deliberate
refusal of [a] State party to comply with its community obligations”. Cf. Soares, Mario Lucio Quintdo. 1999.
Mercosul: direitos humanos, globaliza¢do e sobernaia. Belo Horizonte: Del Rey, p. 97; TPRM. Laudo Arbitral
do Tribunal Arbitral - Laudo III. 2000. Laudo do Tribunal Arbitral para decidir a controvérsia entre a Republica
Federativa do Brasil (Parte Reclamante) e a Republica Argentina (Parte Reclamada), identified as a controversy
over the "Application of safeguard measures on textile products (Res. 861/99) of the Ministry of Economy and
Works and Public Services".

% QOliveira, Amanza Zitzke. 2007. Salvaguardas no Mercosul: Anélise das medidas restritivas ds exportagdes
brasileiras de eletrodomésticos de linha branca aplicadas pela Argentina. Monografia (Graduagdo em Ciéncias
Econoémicas) - UFSC. Florianopolis: UFSC, p. 45-47.

67 Barbiero, Alan; Chalout, Yves. 2003. Poder e déficit democratico do Mercosul: estado, centrais sindicais e
sociedade civil. Porto Alegre: EDIPUCRS, p. 49; Soares, Mario Lucio Quintdo. 1999. Mercosul: direitos
humanos, globalizacdo e sobernaia. 2° ed. Belo Horizonte: Del Rey, p. 98.

88 Casella, Paulo Borba. 1996. Mercosul: exigéncias e perspectivas. S3o Paulo: LTr, p. 43.
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for the structuring of MERCOSUR®’. With regard to the full structuring of the customs union,
this would not have occurred since the bloc “is not yet able to implement the free movement of
goods and the unification of fees, with several exceptions to the TEC still in force. Nor has a
coordination of macroeconomic policies been established among the member countries™.”

Such exceptions to the TEC are grouped into Sectoral Exceptions Lists and National
Exceptions Lists and are created precisely “to allow countries to prioritize certain important
markets for their regional development, maintaining, to some extent, the autonomy of States
regarding their strategies for market™”!, in addition to being considered “as necessary for a
smoother transition [to the bloc], given the protectionist history of Latin American countries™’2.
and services of the single rules laid down in MERCOSUR", they logically prevent the
realization of the customs union in a perfect way and, with that, curb the very advance towards
the establishment of a common market.”>-74

Therefore, a hybrid model is currently in force in MERCOSUR, “in which norms that
regulate the economic bloc coexist with the transitional norms that guarantee full autonomy to
the countries to the detriment of the unification process™’®, making MERCOSUR taxable as a
union imperfect customs. The doctrine understands that this situation stems especially from the
position of Brazil and Argentina, which "place the integration project as a strategic point of
their foreign policies"”®, so that the present situation regarding the current stage of the bloc is
considered much more political impasse, which, therefore, depends on discussions at the
domestic level regarding the real commitment of these countries to the regional integration
process to overcome this stage than an international debate within the scope of the bloc or even
mere adaptations practical-economic.

Therefore, the question to be asked is to what extent are Member States really willing to
move towards deeper integration in order to overcome the imperfect Customs Union currently
in force. That is, would it be possible to overcome the political-regulatory difficulties and then
effectively cooperate with each other? Because it seems that its stagnation is not a purely
economic-commercial problem, derived from asymmetries in economic terms between states

89 Jaeger, Augusto. 2000. Mercosul € a livre circulagdo de pessoas. Sdo Paulo: LTr, p. 55-56.

70 Cardoso, Bruna; Burle, Fernanda. 2018. MERCOSUL: Manuten¢io das listas de excegdes e o sonho da
constituicdo de um mercado comum. Rev. secr. Trib. perm. revis., Assuncion, a. 6, n. 11, pp. 88-108, p. 91.

" Cardoso, Bruna; Burle, Fernanda. 2018. MERCOSUL: Manuten¢io das listas de excegdes e o sonho da
constituicdo de um mercado comum. Rev. secr. Trib. perm. revis., Assuncion, a. 6, n. 11, pp. 88-108, p. 96.

72 Aratjo, Gustavo Batista. 2008. O Deficit entre acordado e realiado no Mercosul: a influéncia dos grupos de
interesse e o estudo do caso brasileiro. Dissertagdo (Mestrado em Ciéncia Politica) - USP. Sdo Paulo: USP, p.
7.

3 Cardoso, Bruna; Burle, Fernanda. 2018. MERCOSUL: Manuten¢io das listas de excegdes € o sonho da
constituicdo de um mercado comum. Rev. secr. Trib. perm. revis., Assuncion, a. 6, n. 11, pp. 88-108, p. 100.

74 Seitenfus states that the big problem of the MERCOSUR plan is that Uruguay has a "liberal tradition
characterized by the free transit of money, capital and services", for what it has a very low external link.
Paraguay, for its part, has a zero external link. And this means that the negotiations for the adoption of a common
external arrangement (the “TEC”) between all the Member States are extremely difficult. Cf. Seitenfus, Ricardo
Antoénio. 2012. Manual das Organizagdes Internacionais. Porto Alegre: Livraria do Advogado, p. 297.

5 Cardoso, Bruna; Burle, Fernanda. 2018. MERCOSUL: Manuten¢io das listas de excegdes e o sonho da
constituicao de um mercado comum. Rev. secr. Trib. perm. revis., Assuncion, a. 6, n. 11, pp. 88-108, p. 105.

76 Aratjo, Gustavo Batista. 2008. O Deficit entre acordado e realiado no Mercosul: a influéncia dos grupos de
interesse e o estudo do caso brasileiro. Dissertagcdo (Mestrado em Ciéncia Politica) - USP. Sdo Paulo: USP, p.
10.
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(as they still exist in some sectors)’” or from financial crises (such as those experienced by
Argentina and Brazil in the first decade of the 21st century).

Conclusion

MERCOSUR is listed among the largest economic blocs in the world in terms of trade’®, and
represents more than half of Latin America's Gross Domestic Product (GDP)”. In addition, the
bloc currently includes all countries located in South America in some way: in addition to the
four founding Member States, “Venezuela was incorporated into the original composition of
the bloc in 2012, becoming a definitive member, and Bolivia began its accession process as a
full member in the same year, pending its approval. Furthermore, Chile, Peru, Colombia,
Ecuador, Guyana and Suriname are associate members of MERCOSUR” .80

Therefore, its relevance is in fact notorious for the continuous solidification of Latin
American integration within the scope of ALADI. Despite this, MERCOSUR seems to be in a
constant crisis, which derives precisely from the lack of political intention of its Members in
wanting to achieve its main objective, which is exactly the realization of a common market, as
it exists in Europe, keeping the differences between the blocks mentioned above.

That is why MERCOSUR today is still an imperfect customs union, presenting several
limitations unilaterally imposed by the States that prevent its ends from being achieved, such
as the existence of intrabloc goods that still do not circulate freely or exceptions to the CET,
making debates in favor of a common economic policy innocuous and, with that, preventing a
progress towards the common market.

As Cardoso and Burle®! express, “the existence of these norms is an obstacle to the
development of MERCOSUR, as it allows for the creation of different rules that remain outside
the systems and frameworks that [exist] to guarantee the unity of the blocs”. This is what needs
to be overcome — which, however, largely depend on the political will of its members. And that,
in turn, depends on a new moment of political convergence between the representatives of the
Member States, given the current intergovernmental model.

77 Ventura lists those that would be the “four original sins” of MERCOSUR. First, dependency, which refers to
the "extreme external vulnerability [of Brazil and Argentina] due to the balance of payments deficit, the external
debt, the internationalization of the economic system and monetary policies, victims of speculative attacks".
The second would be poverty and the consequent social exclusion, “because they affect the growth of the States
parties and reduce the dimension of [a future] common market”. The third would be "the asymmetries between
the national development strategie", because they are different between the States, as in the case of Brazil with
the "preponderance of the products manufactured in [his] exports" and of Argentina, where "the primary
products predominate in [its] exports". The fourth, "the differences regarding the international insertion of each
member". Cf. Ventura, Deisy de Freitas Lima. 2003. As assimetrias entre o mercosul e a Unido Europeia: os
desafios de uma associagdo inter-regional. Barueri: Manole, p. 39-40 (our highlights).

8 WTO. International Trade Statistics. 2011. Geneva: WTO, p. 206. Available at:

www.wto.org/english/res _e/statis_e/its2011 e/its2011_e.pdf, accessed on: 20 October 2022.

7 Jaeger, Augusto. 2000. Mercosul e a livre circulagdo de pessoas. Sdo Paulo: LTr, p. 54.

80 Cardoso, Bruna; Burle, Fernanda. 2018. MERCOSUL: Manuten¢io das listas de excegdes € o sonho da
constituicao de um mercado comum. Rev. secr. Trib. perm. revis., Assuncion, a. 6, n. 11, pp. 88-108, p. 91.

81 Cardoso, Bruna; Burle, Fernanda. 2018. MERCOSUL: Manuten¢ido das listas de excegdes e o sonho da
constituicao de um mercado comum. Rev. secr. Trib. perm. revis., Assuncion, a. 6, n. 11, pp. 88-108, p. 103.
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