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ABSTRACT: This article explores national (Brazilian) and regional (Mercosur) normative 
schemes erected to help tourist-consumers, and the development carried out before the Hague 
Conference on Private International Law since 2013, as it acknowledged the importance to 
establish a worldwide network intended to assist international tourists in the country of visit by 
providing ex ante information in an attempt to reduce the number of cross-border litigation ex 
post facto. This way, it is our goal to assess which one – if the regional or the international level 
– is contributing more to the establishment of a more effective assistance to international 
tourists. 
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I. Introduction 

Tourism is one of the sectors of the world market that has most developed in the last half-
century not only because of globalization itself, which intensified the economic exchanges 
among nations, but also because of the desire of people to connect with other cultures1 and 
extend their personal, educational and work relations2, being these important trends of our 
postmodern times3. No wonder international tourist arrivals have increased from 25 million in 

 
*Full professor in Private International Law (Federal University of Rio Grande do Sul, UFRGS, Porto Alegre, 

Brazil). Chair of the Committee of International Protection of Consumers of the International Law Association 

(London). Director of International Association of Consumer Law – IACL and the Center for European and 

Germany Studies, CDEA-DAAD, Porto Alegre. Doctor iuris utriusque (Ruprecht-Karls Universität Heidelberg), 

Legum Magister (Eberhard-Karls Universität Tübingen), Diplom in European Integration (Universität des 

Saarlandes), SDJ (UFRGS). Former President of Asociación Americana de Derecho Internacional Privado 

(ASADIP, Asunción), and of Brasilcon (Brazilian Institut for Consumer Law and Policy, Brasilia). E-mail: 

dirinter@ufrgs.br 

**Associate Professor of International Law (Federal University of Uberlândia, UFU, Uberlândia, Brazil). 

Affiliated to the International Law Association – Brazilian branch (São Paulo), to ASADIP (Asociación Americana 

de Derecho Internacional Privado, Asunción), and to Brasilcon (Brazilian Institut for Consumer Law and Policy, 

Brasília). PhD in International Law (Federal University of Rio Grande do Sul, UFRGS, Brazil), with a visiting 

research period at the University of Ottawa (Ontario, Canada). Masters in Public Law (Vale do Rio dos Sinos 

University, UNISINOS, Brazil), with a visiting research period at the University of Toronto (Ontario, Canada). E-

mail: tatiana.squeff@ufu.com 
1
 MARTINEZ, Cláudia Madrid. El derecho internacional privado venezolano y su respuesta frente al consumidor 

internacional. In: RAMSAY, Iain; MARQUES, Claudia Lima;  FERNANDEZ ARROYO, Diego;  PEARSON, 

Gail (Edts.) The Global Financial Crisis and the Need for Consumer Regulation: New Developments on 

International Protection of Consumers. Porto Alegre/Asunción: Orquestra/ASADIP, 2012, p. 255. 
2
 Today, besides leisure and cultural tourism, there is conference tourism, adventure tourism, youth tourism, 

religion tourism, educational tourism etc., which are not only accessible to an elite, but it is rather seen as a cross-

class phenomena (TUDELA, José. Madurez y insuficiencia del derecho del turismo español: su presente y sus 

incertidumbres. In: FACAL, José (Org.). Derecho del Turismo. Montevidéu: FCU, 2006, p. 256. 
3
 MARQUES, Claudia Lima. A proteção do consumidor: aspectos de direito privado regional e geral. XXVII 

Curso de Derecho Internacional-OEA/CIJ. Washington D.C.: OAS, 2001, pp. 263-307. 
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the 1950s to 1.5 billion in 2019, according to the Madrid-based United Nations World Travel 
Organization (UNWTO).4 

Places of destinations have also been shifting. If in 1950 tourism destinations were 
concentrated in industrialized countries in Europe and North America, presently, world tourism 
has developing countries as a destination5. Arrivals in this type of countries increased from 30% 
in 1980 to 45% in 2014, and are expected to reach 57% by 2030, what is equivalent to more 
than 1 billion international tourist arrivals in emergent economies, creating a new mass of cross-
borders tourist-consumers.6 In order to illustrate it, for instance, in 2016, China received more 
international tourists than Italy, Thailand and Mexico, and it received almost the same number 
of international tourists as Germany and the United Kingdom; Turkey received more tourists 
than Austria; India and Indonesia received more tourists than Portugal; Vietnam and Saudi 
Arabia received more tourists than Switzerland and Poland; Brazil welcomed more visitors than 
Belgium – and the list goes on.7 

However, the fact that tourist’s destinations are in emergent economies today also represent 
a new post-modern problem that is the inability of nations to properly inform, assist and help 
consumers in order for them to “have access to justice, ADR and other channels to solve their 
problems quick and inexpensively”.8 After all, besides of the fact that the consumer of the future 
will be a tourist due to its constant mobility and the continuing expansion of the activities 
considered to be touristic, as alerted Bauman still in the 1990s9, these States of destination are 
not usually well equipped to deal with the kind of problems international tourists normally face 
– especially mass-tourism.  

 
4
 See UNWTO. International tourism growth continues to outpace the global economy. Madrid, 2020. Available 

at: https://www.unwto.org/international-tourism-growth-continues-to-outpace-the-economy. Accessed on: 05 abr. 

2020. 
5
 The specific data is: International tourism arrivals in 2017: 1,322 million (growth of 7% in relation to 2016); 

Advanced economies arrivals in 2017: 724 million (54,8%); Emerging economies arrivals in 2017: 597 million 

(45,2%) (UNWTO. UNWTO Tourism Highlights. Madrid, 2017. Available at: https://www.e-

unwto.org/doi/pdf/10.18111/9789284419029. Accessed on: 05 abr. 2020). 
6
 Numbers that can be affected by the Convid-19 pandemic, despite of the fact that the tendency remains the same. 

UNWTO. World Tourism Barometer. Madrid, v. 16, n. 1, 2018. Available at: 

http://cf.cdn.unwto.org/sites/all/files/pdf/unwto_barom18_01_january_excerpt_hr.pdf. Accessed on: 05 abr. 2020. 
7

 See UNWTO. UNWTO Tourism Highlights. Madrid, 2017. Available at: 

http://www2.unwto.org/publication/unwto-tourism-highlights-2017. Accessed on: 15 mar. 2020. 
8
 Letter from the Foro Iberoamericano de las Agencias Gubernamentales de Protección al Consumidor (FIAGC) 

to the HCCH: “Vivimos en un tiempo de creciente diversificación de destinos y países generadores del turismo 
internacional, así como la auto-reserva de servicios  turísticos. Hoy el 45% de los destinos turísticos son 
economías emergentes (puntos destacados de la OMT 2017), que no siempre están bien equipados para  informar, 
ayudar y ayudar a los turistas a tener acceso a Justicia, ADR y otros canales para resolver sus problemas de 
manera rápida y económica. Sabemos que su institución está estudiando canales para ayudar a llenar este vacío 
de instrumentos internacionales o esquemas cooperativos para ayudar a los  consumidores que enfrentan 
problemas en el extranjero en los países visitados. En la actualidad, 1.300 millones de personas que realizan 
turismo transfronterizo y la proyección de la OMT es que en 2030 habrá 1,8 millones: la mayoría de los destinos 
turísticos internacionales serán economías emergentes (57%). Este turista debería tener sus derechos respetados 
en todo el mundo” (FIAGC. Letter to the Hague Conference’s Secretary-General. The Hague, sept. 3 2018).  
9
  BAUMAN, Zygmunt. Globalização: As consequências humanas. Rio de Janeiro: Zahar, 1999, p. 85.   
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Consumer law scholars10 point that the challenges presented by mass-tourism to the Law do 
not derive only from technological progress11 (electronic booking, maps and information about 
tourism services in foreign places, reservation at a distance, thus, with less involvement of travel 
agencies) or from the complexities and diversity range of current tourism contracts (package 
tours, time-sharing, adventure tourism, youth educational tourism, tourism for conferences, 
professional, language and religious training, etc.), but are also connected with changes on the 
profile of international tourists, as said, now encompassing all social classes. Besides, next to a 
true mass tourism, a new elite tourism industry is also blooming (global network alliances of 
the transport industry, new commercial agreements to ‘code sharing’ and global chains of travel 
packages/tours expertise, specialization of national travel agencies etc.), fomenting changes in 
the tourism industry itself as to the legal responsibility of such nets or even where to act against 
them if needed. 

Other challenges emerge from peculiar situations, as those imposed by the Sars-CoV-2 
pandemic outbreak that has impacted hard on international tourism since the beginning of 2020. 
“The technological revolution that brought us closer together by making travel and tourism easy 
and affordable [...] is helpless in halting a virus”12, which poses many problems to international 
tourist consumers as they find themselves disassited before a number of unprecedented 
situations either at home or abroad. After all,  

[i]n many otherwise popular tourist destinations, hotels have been deserted and restaurants, bars, 

tourist attractions, theme parks and museums closed. Trade fairs, congresses and cultural events 

have been cancelled or postponed. Sporting events, such as the Euro 2020 football championship 

and the Olympic Games, have been postponed until 2021. Ski resorts have ended the winter 

season early. Major cruise companies have halted operations; cruise ships have been stranded at 

sea, as more and more ports have temporarily refused them entry. Many countries have 

reintroduced border controls or banned certain travellers from entering their territory, leaving 

them struggling to return home.
13

 

Hence, tickets to shows, museums, concerts, passes and games; airfare, hotels and car rental 
bookings, and even being unable to return home are just a few of the problems international 
tourist consumers are now facing everywhere, with no legal binding solution to harmoniously 
address them – only soft ones, as the United Nations Guidelines on Consumer Protection 

 
10

 MARQUES, Claudia Lima, The Need for a Global Cooperation Network to Protect Foreign Tourists/Consumers 

and the comeback of Private International Law. In: HCCH. The permanent bureau of the Hague Conference on 

Private International Law: a Commitment to Private International Law - Essays in honor of Hans van Loon. 

Cambridge: Intersentia, 2013b, p. 3-4; TONNER, Klaus. Consumer protection and environmental protection: 

Contradictions and suggested steps towards integration. Journal of Consumer Policy, v. 23, n. 1, pp. 63-78, 2000; 

POZHODZHUK, R. Internationalization of consumer law and consumer protection. Приватне право і 

підприємництво, n. 18, pp. 209-212, 2018.  
11

 See TONNER, Klaus. Electronic Commerce and Travel Law. In: WILHELMSSON, Thomas; TUOMINEN, 

Salla (Edts.). Consumer Law in the Information Society.  Alphen aan den Rijn/NE: Kluwer, 2000, p. 205; 

TONNER, Klaus. European law and tourism with special regard to consumer policy. In: LASTENOUSE-BURY, 

Jacquelin. La Unión Europea en los albores de un nuevo siglo. Madrid: Euroius Editorial Juridica, 1997, p. 321-

333. 
12

 BECKER, Elizabeth. How hard will the coronavirus hit the travel industry? National Geographic, 2 apr. 2020. 

Available at: <https://www.nationalgeographic.com/travel/2020/04/how-coronavirus-is-impacting-the-travel-

industry/>. Accessed on: 18 mai. 2020. 
13

 EUROPEAN PARLIAMENT. COVID-19 and the tourism sector. Brusses, 202. Available at: 

<https://www.europarl.europa.eu/RegData/etudes/ATAG/2020/649368/EPRS_ATA(2020)649368_EN.pdf>> 

Accessed on: 18 mai. 2020. 
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(UNGCP) from 1985, revised in 1999 and 2015 14 , and the Sofia Declaration on the 
Development of International Principles on Consumer Protection of 201215. 

Thus, it is clear that changes at the global mass tourism could be calling for newer private 
international law solutions16, precisely, a “renewal of international instruments on tourism” to 
encompass practical and more effective protection of cross-border tourist consumers.17 After 
all, as the Latin-American doctrine shows18, consumer relations are “a new field of particular 
interest of private international law”, in which the protection of tourist is right at its center. And 
the first step is, indeed, to define, uniformly, the subject of protection – work already done by 
the UNWTO, who understands that those that should be protected are the visitors or travelers 
who stay longer than 24 hours (an overnight stay) but less than one year in one country or place 
visited.19  

Beyond that, in light of the growing market and the expansion of the tourism sector 
worldwide, national legislations should also consider some changes in order to protect 
international tourist-consumers within their territory, especially recognizing their 
vulnerability20. Such task, however, could not be left only to some states, demanding regional 
and global efforts towards their protection. Other steps such as the harmonization of procedural 
aspects to overcome difficulties commonly faced by international tourist-consumers to exercise 

 
14

 “In celebrating its 30
th

 anniversary, the UN General Assembly approved on December 22
nd

, 2015, the revision 

of the Guidelines for Consumer Protection of 1985 […] bringing important suggestions to address the newest 

issues of the consumer society, such as […] protection of the hypervulnerable consumers, […] tourism and mass 

transportations, […] and international consumption” (MARQUES, Claudia Lima. 25 years to celebrate: horizons 

reached by the 1990 Brazilian Consumer Protection Code and horizons to come, especially on the international 

protection of consumers. In: MARQUES, Claudia Lima; WEI, Dan (Edts.). Consumer Law and Socioeconomic 

Development: national and international Dimensions. Basel: Springer, 2017, p. 105-106). For the full document, 

see UNCTAD. United Nations Guidelines for Consumer Protection. Geneva, 2015. Available at: 

<https://unctad.org/en/PublicationsLibrary/ditccplpmisc2016d1_en.pdf>. Accessed on: 18 mai. 2020. 
15

 "In 2012, the International Law Association, gathered in Sofia, made its first resolution on consumer protection 

(ILA Resolution 4/2012, London), which suggested five principles that must guide international law development: 

[...] vulnerability principle; [...] most favorable protection principle; [...] fairness principle; [...] responsible lending 

principle; [...] active participation on the regulation principle” (MARQUES, op. cit. [2017], p. 125). For the full 

document, see ASADIP. Notícia sobre a Declaração de Sofia de Princípios Internacionais de Proteção do 

Consumidor. Asunción, 2012. Available at: <https://sociedip.files.wordpress.com/2013/12/lima-marques-y-

valverde-santana-consumidor.pdf>. Accessed on: 18 mai. 2020. 
16

 MARQUES, Claudia Lima. Consumer Protection in Private International Law Rules: the need for an 

Interamerican Convention on the law applicable to some consumer contracts and consumer transactions. In: 

BOURGOIGNIE, Thierry (Dir.). Regards croisés sur les enjeux contemporains du droit de la consummation. 

Cowansville-Qc: Éd. Yvon Blais, 2006, p. 145; HOWELLS, Geraint; RAMSAY, Iain; WILHELMSSON, 

Thomas. Consumer law and its international dimension. In: HOWELLS, Geraint; RAMSAY, Iain; 

WILHELMSSON, Thomas. Handbook of Research on International Consumer Law. Camberley-UK: Edward 

Elgar Publishing, 2010 
17

 TUDELA, op. cit, p.  251. 
18

 DÍAZ LABRANO, Roberto Ruíz. Derecho Internacional Privado. Asunción: La Ley Paraguaya, 2010, p. 735. 
19

 “2.9. A visitor is a traveler taking a trip to a main destination outside his/her usual environment, for less than a 

year, for any main purpose (business, leisure or other personal purpose) other than to be employed by a resident 

entity in the country or place visited. These trips taken by visitors qualify as tourism trips. Tourism refers to the 

activity of visitors. 2.13. A visitor (domestic, inbound or outbound) is classified as a tourist (or overnight visitor), 

if his/her trip includes an overnight stay, or as a same-day visitor (or excursionist) otherwise”. See UN 

STATISTICAL COMMISSION. 2008 International Recommendations for Tourism Statistics. [s.l.]. Available at: 

http://unstats.un.org/unsd/statcom/doc08/BG-TourismStats.pdf. Accessed on: 12 Feb. 2020. 
20

 In Latin American Private International Law, one of the pioneers to speak about consumer protection in the 

conflict of laws norms was the Argentine professor Antonio Boggiano, with the suggestion of a law more favorable 

to the consumer in adhesion contracts. See BOGGIANO, Antonio. International Standard Contracts. Recueil de 

Cours de l'Académie de Droit International. The Hague/BRILL, v. 170, t. I, 1982, p. 138. 
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their right of access to justice when seeking for redress for any sort of damages he incurred 
abroad, along with the provision of simple information regarding their rights and mechanisms 
made available to them when facing problems abroad are also imperative to occur.  

And focusing on this matter, it is the objective of this study to address the improvements of 
national (Brazilian) and regional (Mercosur) normative schemes erected to help tourist-
consumers, and also to highlight the development carried out before the Hague Conference on 
Private International Law since 2013, as it acknowledged the importance to establish a 
worldwide network intended to assist international tourists in the country of visit by providing 
ex ante information in an attempt to reduce the number of cross-border litigation ex post facto. 
This way, it is our goal to assess which one – if the regional or the international level – is 
contributing more to the establishment of a more effective assistance to international tourists. 
 
II. Improvements of national (Brazilian) and regional (Mercosur) normative protection 

schemes directed to tourist-consumers  

In a globalized and interconnected world, consumers are definitely key players21, but it is not 
easy to create binding rules for the protection of consumers in the global level – especially if 
they are not residing within the state (as tourists do).22 Thus the rules on consumer protection 
remain largely restricted to the domestic sphere23 since, only in some recent cases, regional 
protection is legally prescribed.24 

 
A. The Brazilian approach to the protection of international tourist consumers  

In the Americas, Brazil is a very positive example of advancement in terms of protecting tourist 
consumers.25 First, in regard to conflict of laws, it noted the need to include specific provisions 
on the Brazilian Consumer Code in 2012 because of the paradigmatic Panasonic case, in which 
a Brazilian tourist that bought a video camera with a ‘global warranty’ in Miami could not 
enforce it in Brazil, since the Brazilian Panasonic subsidiary did not recognize the warranty 
given by the parent company in Japan.26 As a result, the Brazilian Superior Court of Justice used 

 
21

 IAIN, Ramsey. Consumer protection in the Era of Informational Capitalism. In: WILHELMSSON, Thomas; 

TUOMINEN, Salla (Edts.). Consumer Law in the Information Society.  Alphen aan den Rijn: Kluwer, 2000, p. 

45. 
22

 TWIGG-FLESNER, Christian; MICKLITZ, Hans. Think global - Towards International Consumer Law. 

Journal of Consumer Policy, v. 33, n. 3, pp. 201-207, sept. 2010. 
23

 FERNÁNDEZ ARROYO, Diego. General Report. In: FERNANDO ARROYO, Diego (Ed.). Consumer 

protection in International Private Relations. Assunción: Ceped, 2010, p. 659. 
24

 See POILLOT, Elise; VAREILLES-SOMMIÈRES, Pascal de. Droit Européen de la consommation et 

uniformisation du droit des contrats. Paris: LGDJ, 2006, p. 87 et seq.; and, in general, BOURGOIGNIE, Thierry.  

(Dir.). L’intégration économique et la protection du consommateur. Cowansville-Qc: Éd. Yvon Blais, 2009. 
25

 The general legal overview of tourism in Brazil is, as follows: tourism is a competence shared with the States 

(art. 24 of the Federal Constitution of 1988) and the promotion of the general principle of economic activity (Art. 

180 of the Federal Constitution of 1988) is regulated by la Law n. 11.771 of 2008, which created the National 

Tourism System and a National Tourism Plan as part of a tourism policy (arts. 4-14) and promotion (arts. 15-20). 

The so-called ‘Tourism Law’ also governs the provision of tourist services in general (Accommodation, Tourism 

agencies, tourist carriers, event organizers, theme parks, tourist camps, arts. 21-32) on duties, rights and their 

supervision. Brazil has a special law on travel agencies (Law n. 12.974 of 2014); transportation contracts and time-

sharing are typified in the Civil Code (Law n. 10.406 of 2002); tourism package contracts and on these activities  

the Consumer Protection Code (Law n. 8.078 of 1990) applies. 
26

 The Panasonic Case is BRASIL. Superior tribunal de Justiça Recurso Especial nº 63.981-SP. 4ª Turma. Rel. 

Min. Aldir Passarinho Junior. Julgado em 11.04.2000. Publicado no DJ em 20.11.2000, p. 296. An analysis of it 
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all rules of the Consumer Code as overriding mandatory rules, calling for special prescriptions 
for the international protection of consumers.27 

Not only that, despite of the fact that Brazilian Small Claim Courts cannot adjudge and 
declare on matters of Private International Law as it considers it a theme of higher complexity 
and, thus, falling out of the scope of these tribunals, Brazil seems to note the importance of 
positive feedback when it comes to the attention provided to tourist-consumers in order for 
them to return 28 , creating special ways of addressing their needs and problems, such as 
providing ex ante information through the publication of consumer guides that highlight 
international tourists rights and how they may ex post facto ask for help at consumer agencies 
(particularly through the Superintendence of Consumer Protection – PROCONs), if needed.  

Examples of these actions can be found at PROCON Rio de Janeiro, who created in 2012 
the before-mentioned guide to international tourists29; in 2014, another type of guide was built 
in English, now regarding the kind of taxis and transportation services available within the 
province30. At the same token, a fast-track conciliation for Brazilian tourists and a QR Code 
linked to a consumer guide and the Brazilian consumer code in English, Spanish and Portuguese 
(and ‘Libras’ – the Brazilian language for the hearing-impaired) was built in 201631.  

In 2019, both PROCON Rio de Janeiro and PROCON Rio Grande do Sul, created a new 
multilingual complaint form was used at the ‘Copa America Cup’, and in 12th of August 2019 
an Tourist ‘app’– called PROCONTUR –, available in English, French, Spanish, German and 
Italian, was created especially directed to receive complains of international tourists32/33. The 
PROCONTUR App is a version of the App ‘PROCON/RJ’, which exists since March 2019 
(available in Portuguese, English, French and Spanish) has already received 2.500 complaints 
(of many subjects, including from Brazilian Tourists), with a 79% success rate at the 
conciliation rounds promoted by this consumer agency to solve the appointed problems 
between consumers and service providers. In the App, consumers can send photos and videos 

 
may be found in: MARQUES, Cláudia Lima; BENJAMIN, Antônio H.; MIRAGEM, Bruno. Comentários ao 

Código de Defesa do Consumidor. São Paulo: RT, 2019, p. 116-117. 
27 See KLAUSNER, Eduardo Antônio. Direito Internacional do Consumidor. Curitiba: Juruá, 2012, p. 141 et seq. 
28

 It is high the fidelity level of tourists who visit Brazil: 95,4% manifested the will of returning” in 2018 – annual 

average that has been maintained since 2014. Besides, 68,6% of tourists have already visited Brazil other times, 

showing an evolution when compared to the numbers of previous years (in 2014 it was 65,4%) (BRASIL. 

Ministério do Turismo. Estudo da Demanda Turística Internacional 

Brasil – 2018. Brasília: MT, 2018, p. 40. Available at: http://www.dadosefatos.turismo.gov.br/2016-02-04-11-54-

03/demanda-tur%C3%ADstica-internacional/item/download/964_616b0e66c036db 76857f828354967e04.html. 

Accessed on: 28 out. 2019).  
29

 PROCON/RJ. O guia do Turista. Rio de Janeiro, 2012. Avialable at: 

www.procon.rj.gov.br/index.php/fato_foto/detalhe/19. Accessed on: 22 apr. 2020 
30

 PROCON/RJ. Turista ganha manual do Táxi. Rio de Janeiro, 04 jun. 2014. Avalable at: 

www.procon.rj.gov.br/index.php/clipping/detalhar/190. Accessed on: 22 abr. 2020. 
31

 PROCON/RJ. Acesso facilitado ao CDC para turistas e pessoas com deficiência. Rio de Janeiro, 04 set. 2016. 

Available at: www.procon.rj.gov.br/index.php/publicacao/detalhar/2836. Accessed on: 22 abr. 2020. 
32

 Find it in the Apple store at: https://apps.apple.com/br/app/procon-rj/id1452569376?l=en. Accessed on: 23 mar. 

2020. 
33

 PROCON/RJ. Procon Estadual lança aplicativo de atendimento para turistas. Rio de Janeiro, 13 ago. 2019. 

Available at: www.procon.rj.gov.br/index.php/publicacao/detalhar/4328. Accessed on: 18 abr. 2020; GOVERNO 

DO ESTADO DO RS. Procon RS cria serviço para solucionar problemas de consumo dos estrangeiros na capital. 

Porto Alegre, 19 jun. 2019. Available at: https://estado.rs.gov.br/procon-rs-cria-servico-para-solucionar-

problemas-de-consumo-dos-estrangeiros-na-capital. Accessed on: 18 abr. 2020. 
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or documents (bills, offers, prospects etc.), what it is an asset for solving problems in a short 
period of time.34 

Besides this, as it is highly visited, the city of Rio de Janeiro has erected other alternative 
dispute resolutions schemes, as ‘Expressinho’, which is a fast track station to conciliate cases 
involving foreign tourists claims regarding hotels (about 150 hotels of the city are represented 
by an Union, which is present at the mentioned station) and restaurants (11.000 bars and 
restaurants are linked to this fast track service), being open, for the first type of claims, from 
Monday to Friday, from 1p.m. to 5p.m., and regarding the second, on Wednesdays, from 10a.m. 
to 2:30p.m., on five languages (English, French, Spanish, German and Portuguese), in order to 
facilitate the communication, thus, recognizing the aggravated vulnerability this type of 
consumers have.35 

Another innovation in Brazil for dispute resolution that may be used in tourism-consumer 
matters is the consumidor.gov.br platform, an Alternative Dispute Resolution (ADR) tool that 
intends to solve disputes between consumers and goods/service providers directly. Through the 
platform erected by the National Division of Consumer at the Ministry of Justice (SENACON), 
in which 535 companies are registered, consumers register their complaint, the company then 
replies to it, and after that the consumer may register its satisfaction towards it. Although there 
are no intermediaries (not even any governmental authority), this platform solves an average of 
80% of its cases, normally, in a10-day period, leaving the parties free to transact, promoting, 
thus, not only transparency, but also citizen empowerment.36 Besides, each case costs less than 
R$1,00 (one BRL) for the Treasure – a lot less when compared to the total costs to the State of 
regular suits in the country, which is around R$ 6.000 (six thousand BRL)37.   

Therefore, the website has been considered a good alternative to traditional methods due to 
costs (no direct or indirect fees for the parties and for the State itself), type of participation 
(online, that is, not requiring physical presence) and duration (30-days at the most) to solve 
tourists’ issues. Nonetheless, even though there is no restriction regarding nationality, it should 
be highlighted that such platform is only available in Portuguese, which may impair the 
participation of international tourists who do not speak the language. On the other hand, in 2019 
the Brazilian government not only mentioned the possibility of making it available in Spanish 
too in the following years, but also ceded the rights of the platform to another Mercosur country, 
more specifically, to Argentina38.  

 
34

 PROCON/RJ, op. cit. (2019), loc. cit. 
35

 PROCON/RJ, op. cit. (2019), loc. cit. 
36

 SENACON. Apresentação: Consumidor.gov.br. Brasília, s/d. Available at: 

https://www.consumidor.gov.br/Guia-UsuarioConsumidor.pdf. Accessed on: 15 abr. 2020; MATSUURA, Lilian. 

Consumidor.gov.br oferece respostas em 10 dias e 80% de acordos. Consultor Jurídico, São Paulo, 4 nov. 2015. 

Available at: https://www.conjur.com.br/2015-nov-04/consumidorgovbr-oferece-respostas-10-dias-80-acordos. 

Accessed on: 21 abr. 2020. 
37

 TIMM, Luciano Benneti. Covid-19 e a crise no transporte aéreo (live). Porto Velho/RO, 20 abr. 2020. Facebook: 
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Accessed on: 20 abr. 2020. 
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At last, it should be noted that other improvements may also come if Bill n. 3314/2015 is 
approved in the Brazilian House of Representatives. Following into Europe’s footsteps39 , 
Brazilian Senator José Sarney introduced in 2012 a Bill (then Senate Bill n. 281/2012) intended 
to improve the existing national normative provisions on international consumer protection, 
including the Brazilian Private International Law rules, more precisely, those foreseen in art. 9 
of the  
‘Introductory Law to the Rules of the Brazilian System’ (Decree n. 4.657/1942), suggesting the 
inclusion of the most favorable protection to consumers principle.40  

This way, if approved as it is in the Bill, there will be a rule of limited autonomy for 
international consumer contracts, establishing that in cases of active consumption law 
applicable is the one of the celebration or, if executed in Brazil, by Brazilian law, if more 
favorable to the consumer (art. 9-B). Moreover, specifically to international travel packages or 
international package tours hired in Brazil to be fulfilled abroad, the bill foresees that they will 
be governed by Brazilian law (art. 9-B, §2).41 

In this scope, even though such schemes are some positive examples on how a country may 
act towards the fulfillment of consumer informational and access to justice rights, by all means 
they are just small steps in order to protect foreign tourists; after all, they are limited to highly 
touristic Brazilian provinces (as a consequence of the efforts of provincial and municipal 
consumer agencies) or to national tourists due to language restrictions. And the one change that 
could positively add, Bill n. 3314/2015, has not been voted yet, showing that even if the 
Brazilian system is highly protective to consumers, being internationally recognized for it, it 
still has some improvements to make – notably when it comes to the protection of international 
tourist consumers.  

Under the regional level, efforts taken under the Mercosur framework to protect tourist-
consumers should also be highlighted.  

 
B. The Mercosur approach to the protection of international tourist consumers 

The first successful42 attempt to formulate a private international law document devoted to 
protect tourist-consumer rights worth mentioning is the signature on June 3rd 2004 of an 

 
39
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administrative cooperation agreement called ‘Inter-Institutional Agreement between the 
Consumer Protection Authorities of Mercosur States Parties for the Protection of Visiting 
Consumers’43, implemented in 201244. It intended to develop actions among the State-parties 
consumer bodies to provide assistance to tourist-consumer and, thus, to reduce consumption 
conflicts. 

It parted from the idea that such consumer protection net could help the consumer to solve 
any issues it might have faced during his stay in another State-party, thus, not limiting it to 
catastrophic events or seasons, and allowing the development of confidence among authorities 
to the application of national consumer laws45. That is because it provides the consumer with 
the possibility of filling a standardized complaint form46, which would be a valid document 
both in the visited state and in the state of its domicile to be used to enforce his rights either by 
using it to transact directly with the product/service provider or to go through the local 
administrative/conciliatory or judicial channels provided by the State47, as – for instance – those 
that are available in some Brazilian airports48.  

 
the lex loci contractus or lexi loci executionis. Besides, the Protocol had already foreseen the use of the Central 

Authorities (those erected by the art. 2 of the 1996 Las Leñas Protocol) through which product/service providers 

could present its response plea; and it has also prescribed for the recognition of decisions through central authorities 

by rogatory letters, which would be very positive if applied to tourist-consumers issues/suits. See MARQUES, 

Claudia Lima. Direitos do consumidor no Mercosul: algumas sugestões frente ao impasse. Revista de Direito do 

Consumidor, São Paulo, v. 32, pp. 16-44, out./dez. 1999, p. 35; CASTRO SILVA, Ludmila. A internacionalização 
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jurídica internacional no novo CPC. In: MARQUES, Claudia Lima; REICHELT, Luis Alberto. Diálogos entre o 

Direito do Consumidor e o novo CPC. São Paulo: RT, 2017, cap. 17; and VIEIRA, Luciane Klein; AMARAL 

JUNIOR, Alberto do. International Consumer Protection in Mercosur. In: MARQUES, Claudia Lima; WEI, Dan 

(Edts.). Consumer Law and Socioeconomic Development: national and international Dimensions. Basel: Springer, 

2017, p. 96. 
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los litigios transfronterizos. Buenos Aires: ed. IBDeF, 2013, p. 68 – free trasnlation). 
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Franca, a. 20, n. 32, pp. 53-87, jul./dez. 2016, p. 64-65. 
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And concerning the consumer bodies involved, they would be in constant communication 
until the issue is duly solved.49 After all, the foreign consumer could also seek for protection at 
the consumer agency of his domicile when returning from abroad, and in that case it would be 
in touch (electronically) with the appointed consumer body of the visited country for it to 
forward the service provider proposal to solve the dispute, if existent, or to keep the consumer 
updated on the proceedings adopted by the visited-country authority to solve its issue. 

Under such Mercosur framework, a pilot-project of assistance directed to Mercosur tourists 
was implemented in 2013 in some cities as Rio de Janeiro, São Paulo, Curitiba, Natal, Fortaleza, 
Buenos Aires, San Carlos de Bariloche, Montevideo, Punta del Este, Caracas and Estado de 
Vargas to test it. 50 In accordance to the project, tourist-consumers from Mercosur should fill 
the mentioned form made available in each visited-country's consumer agency website or at the 
consumer agency in person (if the consumer has already returned, he may go to its own national 
body), attaching/bringing all documents related to the issue, so that this body intercedes and 
mediates the talks among the parties (consumer and service providers) And if the 
service/product provider did not reply, the body should initiate a formal complaint against 
him/her (and, in this case, the consumer should indicate a person that may appear before the 
body in his name for further talks/actions).  

In fact, even though not mentioning in its justifications the 2004 Mercosur Agreement, Brazil 
has applied such form in other three occasions – all connected to sports events: in the FIFA 
World Cup in 2014, the Rio Olympic Games in 2016 and very recently in the Copa America 
Cup in 2019. In all opportunities, local consumer protection bodies, through the multi-language 
complaint form, offered their services and attempted to reconcile the parties (tourist-consumer 
and tourist service providers), which was considered a success as it turned up with 
approximately a 80% ratio of consumer conflicts solved, ensuring especially that the consumer 
is well-informed (ex ante) and, thus, increasing the attention to foreign tourists.51  

Therefore, the 2004 Agreement seems to be an important model of actions focused on 
consumer assistance and the tentative reduction of consumer conflicts – especially 
transboundary ones, which are the most difficult to obtain good results for the consumers due 
to the usual lack of collaboration between authorities. However, if one of its aims is to reduce 
the informational gap tourist-consumers habitually suffer from, it should be noted that not many 
Mercosur consumers know about the complaint form, making the Agreement suffer from the 
same problem that he seeks to overcome: the unawareness over it, being important that other 
actions such as the customer service shifts made in public places and with a large circulation of 
international tourists, as carried out during the ‘Copa America’, are implemented order to 
spread its use. 

 
49
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Thereafter, another attempt under the Mercosur framework was to formulate an agreement 
on the law applicable to consumer contracts – the ‘Mercosur Agreement on Applicable Law in 
the field of International Consumer Contracts’ of 2012, which was based not only in the 
negotiations of the Inter-American Conferences on Private International Law (CIDIP) n. VII 
proposed by Brazil, Paraguay and Argentina at the Organization of American States (OAS)52, 
but also in the time-sharing problems faced by Uruguay regarding Brazilian, Argentinean and 
Paraguayan tourists53. The treaty was finally adopted on December 21st 201754 through decision 
n. 36/2017 of the Council of the Common Market (CMC), prescribing specific rules to tourist 
packages, to time-sharing and to the protection of “active consumers” (those who leave their 
domicile to consume in-person abroad55), yet is still not in force, since it needs now to be 
incorporated within each State-Party of Mercosur.56 

More specifically, clearly disregarding the direct application of law of the supplier, art. 5 of 
the 2012 Agreement prescribes for the application of the most favorable consumer law to 
international tourists among those available to be freely/autonomously chosen from by the 
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parties (the consumer’s domicile, the place of contracting, or the place of execution of the 
consumer contract)57, thus, not limiting it to online private agreements, as discussed in CIDIP 
VII at the OAS, but actually bridging the regimes of in-person and online tourism contracts58. 
And in the absence of a valid choice, art. 5 “determines, for tourists, […] the application of the 
law of the country of conclusion of the consumer contract” (lex contractus).59 

On its turn, art. 6 prescribes the need for an express, clear and written consent of the chosen 
law to each contract, stressing the consciousness/awareness of the consumer to the law to be 
applied.60 Besides, concerning time-sharing, and tourism services and package contracts, the 
prescriptions of the 2017 Mercosur Agreement are the same as those found in the before-
mentioned CIDIP VII proposal, foreseeing for the former the consideration of the law of the 
country where the offer, advertising or marketing was made shall be used, provided that it is in 
favor of the consumer (art. 8); and for the latter the application of the consumer's domicile law 
if the contract was performed in it, even if its fulfillment takes place outside of it (art. 7).61 

Hence, the Mercosur advanced in terms of (i) not differentiating the types of contracts signed 
by the tourist-consumer to be covered by the ‘autonomy of the will principle’ combined with 
the ‘most favorable principle’ as does the European Union Model prescribed by the 1980 Rome 
I Convention62 ; and (ii) highlighting the choice of law prescribed in contracts by service 
providers, so that the consumer is made completely aware of it (and, possibly, is able to exercise 
its autonomy and choice). Moreover, (iii) it regulates the international multiproperty 
relationships (typical of time-sharing), proposing an interpretation of such contracts through 
the dialogue of the sources, thus, always in favor of the consumer, although the imperative rules 
of the country where the offer was made must always be considered for its interpretation63. 

Nonetheless, at the same time, the Agreement limited the application granted by most 
favorable clause in cases of services contracted as a package or with combined services to be 
fulfilled in another country, prescribing the direct – and restricted – application of the lex 
domicili clause, as it was noted by the Argentinean doctrine64. That is, it removes the application 
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of the full ‘autonomy of the will principle’ that would allow the consumer to choose any more 
favorable laws to the obligatorily application of the law of its domicile to such cases.  

However, it is understood that “the consumer's domicile is an impractical connection for 
travel contracts, but in terms of the Agreement it is easy to interpret [its use] in connection to 
the provisions of Art. 4 concerning contracts signed with the consumer within his country of 
domicile”, that is, in cases of “passive consumption” (one who resides in one state contracts 
services in another without leaving it), even though the 2017 Agreement applies the ‘limited 
autonomy principle’ to this scenario as well, allowing only the use of lex domicili, the place of 
celebration, the law of the execution of the contract or the law of the supplier, whichever is 
more favorable to the consumer.65 

Certainly, these Mercosur efforts cannot be disregarded. Actually, they ought to be cherished 
precisely because they try to structure parameters that encourage the protection of the tourist-
consumer based on private international law rules, being considered – alongside state 
regulations – very important steps for the structuring of a broad network, which aims to bring 
balance to multi-localized international tourist-consumer relations, particularly by (i) stressing 
the need of granting foreign tourists all information regarding laws and procedures they could 
use abroad if a mishap happens; (ii) establishing post-modern conflict of laws connectors, as 
the autonomy at will (even if in a limited version) and most favorable principle, specific to 
contracts of tourism services and others connected to tourism; (iii) expressing the importance 
of having a network for the exchange of experience, information and documents among 
consumer bodies, in light of the access to justice principle.  

Nevertheless, “in view of the existence of a full plurality of suppliers, completely branched, 
ranging from travel agencies to providers of the most varied tourism services, from 
transportation to leisure activities”66, which are not only in one or a few countries but, indeed, 
everywhere around the globe, its vulnerability should be likewise noticed in every corner of the 
planet. Hence, due to its (spatial) limited applicability – Mercosur is only comprises Argentina, 
Brazil, Paraguay, Uruguay and Venezuela, currently suspended –, the challenges posed by the 
advancement of technologies, mass tourism and even pandemics can no longer be answered 
only with changes in national and/or regional laws, even though the latter shows the real 
possibility to bring countries together to protect international tourist consumers.  

In other words, despite of the national and – principally – regional evolution, now 
contemplating a very prosperous agreement (the Mercosur Agreement on  Applicable Law) for 
the protection of foreign tourist consumers, there seems to be still a gap in their protection 
internationally67, particularly when involving cross-border claims, which, without a specific 
agreement, tend to be very costly (because of the cautio judicatum solvi, attorney fees, etc.) and 
difficult to enforce (due to the non-recognition of the judgments rendered abroad68) –notably 
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when the claim has a small amount and because of existing "forum non conveniens" clauses 
that limit a suit to be heard/processed in many nations worldwide. 

Therefore, bearing this difficulties in mind, and taking into consideration the wise words of 
H. E. Antonio Herman Benjamin69 that “the best academic effort and the best law-in-the-books 
is not always the best solution for the urgent problems, we need ideas to put the law in action”, 
Brazil proposed the adoption of a legal document on the matter at the Hague Conference on 
Private International Law (HCCH), the world’s most renowned forum to debate and build 
networks directed to solve transboundary and multi-connected issues. 

 
III. The global advances: the Tourist Project under the Hague Conference on Private 

International Law (HCCH) and its e-shift  
The Hague Conference of Private International Law, existent since 1893, is the most important 
forum to create a global legal network and international tools to judicial and administrative civil 
cooperation.70 Its mandate is clear: “the purpose of the Hague Conference is to work for the 
progressive unification of the rules of private international law”71, and in 126 years it has 
created more than 40 international documents, ratified by over 110 countries, being recognized 
for building global networks organized by central authorities and multilingual standard 
formularies72. 

Nowadays, it encompasses 82 nations and the European Union, aiming at the promotion of 
international juridical cooperation. Its documents follow three main areas: (i) harmonization of 
international contracts, (ii) the protection of the vulnerable in civil matters 73 , and (iii) 
international procedure law74. Despite of that, and even though the protection of international 
tourists is not unknown, particularly due to its importance in the globalized world, it is 
noteworthy that the topic was not directly addressed by any HCCH instrument75. 
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So far, the theme of consumer protection was only indirectly approached as in the Hague 
Conference on the Law Applicable to Products Liability of 197376 (with 11 state-parties), which, 
by protecting the victim, shields the consumer from the elaborated product; or, as in the present 
case, the Brazilian proposal for the design of a possible legal document devoted to the protection 
of tourist-consumers.77  

The Brazilian government submitted to the HCCH a ‘Draft Convention on Co-operation and 
Access to Justice for International Tourists’, also called ‘Tourist Project’, supporting it on the 
idea that “foreign tourists should not be discriminated against, and should have access to justice 
and administrative assistance in the countries of origin and of destination in order to protect 
their private rights”.78 To this end, backed by previous manifestations of scholars79, Brazil 
argued that it would be necessary to work on three major fronts: (i) overcoming informational 
gaps, (ii) deepening communication between nations (and their pre-existing consumer bodies), 
and (iii) palpable and non-discriminatory access of foreign tourists to processes 
administrative/judicial in the places visited. 

The first version of the Draft proposed in 2013 had nine articles: the first one, stipulating 
cooperation and facilitation of access to justice and administrative help to tourists as the purpose 
of the convention; the second article, contemplating relevant definitions, from consumer 
authorities to tourist and supplier; the third article, stipulating the applicability of the 
Convention in the event of emergencies; the fourth article, appointing the need of indicating 
central authorities in every contracting party, and their functions; the fifth article, pointing to 
the need of designating competent enforcement authorities; the sixth article, contemplating the 
obligations of the receiving state; the seventh article, indicating the obligations of the states of 
origin; the eighth article, demanding the exchange of information between central authorities 
on requests made and other issues concerning information sharing such as its limits; and, finally, 
the ninth article, directing states to allow legal aid to foreign tourists to avoid discrimination.80 

A second draft of the ‘Tourist Project’ was presented in 2015 after the Conclusions and 
Recommendations made in April 2014 at the Meeting of the HCCH Council, now with 10 
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Articles, with substantial differences.81 The most important differences from both drafts are the 
inclusion of a clause on the model forms to be used by tourist-consumers for presenting a 
complaint to the competent authority in the country visited concerning issues relating to a 
flawed tourism service (new article four), much inspired by the 2004 Mercosur Agreement82, 
and another clause (new article ten) that stipulates the possibility for amending such form. It 
was understood that a more detailed provision on the forms was necessary, as they are 
documents that cannot only immediately solve the problems of international tourists, avoiding 
ex ante litigation, but they can also be seen as a way of attesting what has happened in the 
visitors own language, helping other domestic and/or foreign authorities to solve the issue a 
posteriori, perfecting mutual assistance.83 

Other inclusions were made, as on article three, demanding states to inform visitors of their 
rights and the available schemes for seeking help and/or redress if there are any civil issues on 
their stay; and on article seven and article eight, which now bring more explicitly the non-
discrimination clause between international visitors and locals in respect of judicial and 
alternate proceedings, and also in respect of security for costs of suits to be filed in judicial 
courts or demanded in alternate proceedings, which was slightly included in the earlier version 
under article six on the obligations of receiving states and article nine on legal aid.84 

Hence, not only the presented ‘Tourism Project’ seems desirable, but also reasonable, since 
the HCCH has expertise in designing private international law conventions (hard law) and 
principles (soft law), and in helping States with post-conference evaluations, capacity-building, 
post-implementation support and up-grades of its global legal instruments, improving its 
mechanisms in a regular basis. 

Besides, HCCHs great expertise in organizing cooperation between Central Authorities is 
particularly what makes it the correct forum to propose such legal document85. It is said to be 
HCCH’s trademark, being found in many documents erected under its auspices, such as the 
Convention on the Service abroad of Judicial and Extrajudicial Documents in Civil or 
Commercial Matters (of 1965), with 73 parties; and the Convention on the Civil Aspects of 
International Child Abduction (of 1980), with 98 parties. Thus, the Tourism Project “would 
follow this path and draw on the experience acquired throughout the years in functioning of the 
Central Authorities network mechanism”.86 

After all, one of the ideas behind the Brazilian proposal was to erect such contact points so 
that cooperation with foreign peers may iron out any difficulty met by the visitor during his trip 
or even after it, making justice truly palpable to all. This would definitely incur into some costs 
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to nations that do not have an established body dedicated to the protection of consumers or, for 
those who might have an authority, that need to offer some training to its officials regarding 
language, communication skills and/or other needed capacities to make such envisioned 
dialogue useful and efficient.  

However, that might be easily solved if the country is already part of any HCCH convention 
that established a contact point, as expertise would not be such of an issue. Not only that, many 
nations already have explicit consumer provisions within their national systems that already 
foresee domestic agencies to oversee the protection of individuals and curb abuses by 
traders/service providers, so the adoption of such a legal document would only need a domestic 
adaptation. 

And aware that costs might be an issue for the acceptance of the ‘Tourism Project’, it should 
be stressed that the Brazilian proposal intended to use the already existent consumer agencies 
(as PROCONs) and judicial authorities (or small claim courts) to international tourists, without 
any discrimination vis-à-vis national tourists. So countries would prepare their own consumer 
administrative organizations (e.g. departments or consumer centers already in place, as the 
Federal trade Commission in the United States or the ECC-Net87  in Europe) and judicial 
authorities to act also in favor of international tourists, needing not to erect a new specific body. 

Benefits would also be expected to emerge. For developing countries, like Brazil and the 
other Mercosur countries, costs on the organization of materials, capacity-building for the 
consumer agencies and the establishment of a Central Authority are predictable – but income 
raised by satisfied repeat international tourists that have at their disposal such bodies abroad 
would also expected, especially with the current shift of international tourism towards the 
Global South. 

In this regard, it is imperative to note that, in fact, Europeans tourists and other Global North 
nations would actually be the ones who most benefit with such protection – not only because 
they are the ones who spend a great share of the income obtained by southern nations with 
international visitors, but precisely because the countries they visit (largely developing nations, 
as mentioned) would be able to provide proper and due assistance to them in case of a possible 
mishap (ex ante) or to counter micro-damages (ex post facto), as they already have within their 
own borders with ECC-Net. Not only that, if considering the benefits for traders/service 
providers situated in a certain country, the ‘Tourism Project’ also outweighs the potential costs 
with benefits as cross-border suits they might face, which are highly costly and inefficient, are 
likely to reduce, making this industry sector more prosperous in terms of earnings – what is 
good for national GDP too. 
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Besides this, the legal document envisioned by Brazil is also reasonable as it does not overlap 
the any HCCH existing conventions, as it could be argued regarding the 1980 HCCH 
Convention on Access to Justice.88 Although this Convention prescribe for the (i) possibility of 
foreigners to have access to legal aid for court proceedings in civil/commercial administrative 
or judicial matters (art. 1); (ii) designation of a contact point for the transmission of any relevant 
documents and requests (art. 3 and 6), and (iii) the prohibition of security, bond or deposit of 
any kind to be requested by reason only for ones nationality or domicile (art. 14)89 – which are 
all in the ‘Tourism Project’ –, their objectives are different, since the ‘Tourism Project’ seems 
broader in scope.  

In a nutshell, the ‘Tourism Project’ intended to make access to justice a reality by stimulating 
both ex ante and ex post facto assistance by prescribing proper and detailed information, where 
tourist-consumers are made aware of their rights and administrative/judicial options they have 
whenever they are in a foreign nation for tourism, and only if needed, they shall have the 
possibility to exercise such rights, thus, requesting the eventual signatories to point to the 
appropriate existing structures to do so (or to create them), with no discrimination as the 1980 
Convention (also) set forth. Therefore, even if considered partly overlapping, the 1980 
Convention would, then, seem to be a good base to continue debating the protection of tourist-
consumers, maybe even turning the Project into an Additional Protocol to it, precisely because 
of the importance of the theme. 

Despite all positive outcomes that could be obtained, after circulating the second Draft, other 
Conclusions and Recommendations were made in March 2015, March 2016, and March 2018 
at the Meetings of the HCCH Council for the continuance of the debated over the Project, 
leading to the presentation of a (second90) report addressing the Brazilian Proposal at the March 
2020 HCCH meeting. In this document, in spite of the recognition of a legislative gap with 
regard to the protection of  tourist-consumers in private international law, Mr. Nino Sievi 
pointed out that the ‘Tourism Project’ could undergo a reformulation in the sense of, perhaps, 
converting it into an Additional Protocol to an existing HCCH Convention, or a soft law to 
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provide minimum standards for the protection of international tourists abroad91, chiefly in terms 
of the use of LegalTech tools and Alternative Dispute Resolution schemes.92 

Even though not being under the HCCH mandate the creation of ADR platforms, the 
consultant asserted the possibility of establishing a ‘common set of procedural standards’ under 
its scope for the protection of tourist-consumers through the use of information technology tools 
– which would include the provision of adequate ex ante information on their rights and on the 
use of such platforms and, also, of cooperation among States (through central authorities) aimed 
at facilitating the aforementioned resolution of disputes by alternative means under the 
principles of access to justice and non discrimination, and the effectiveness of any responses 
obtained by visitors through such means, even if of a low amount.  

In regard to this, Mr. Sievi suggested that the debates could also be carried out under a 
possible additional protocol to the 2019 Judgments Convention or the 1980 Access to Justice 
Convention. 93  However, it is necessary to consider the need of truly guaranteeing non-
discrimination and the access to justice for foreign consumer-tourists in both the visited place 
and his habitual residence, so that one may exercise his right of adjudicating a matter. After all, 
discussing the forms of communication and cooperation between countries makes sense only 
after justice is pursued and upheld in the first place.94  

Hence, it is possible to see that the discussion on the ‘Tourism Project’ are still ongoing and 
very much updated, if considering the rapid e-shifts of social relations, which increasingly 
demand technological changes in the legal sphere. And Brazil could indeed contribute a lot in 
further global discussion when taking into considerations its national LegalTech advancements, 
such as the PROCONs apps and the consumidor.gov.br platform (notably in times of 
pandemic95), as previously pointed.  

Mercosur, too, could add to the debates, especially when it comes to administrative 
conciliation schemes, as foreseen in the 2004 Inter-Institutional Mercosur Agreement 
previously debated, and, more recently, in the ‘Grupo Mercado Comum’ Resolution n. 37/2019 
on consumer protection in e-commerce operations. This Resolution (which was recently 
introduced to the Brazilian legal system by Decree n. 10.721/2020), among provisions 
regarding the need of making it available to consumers basic/necessary information of suppliers 
(commercial name, physical address, etc.) and of the products (discriminated prices, offer 
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conditions, legal guarantees, etc.) (art. 2), it demands the supplier to provide an efficient service 
to answer consumer queries and complaints (art. 7), and also to adopt agile, fair, transparent, 
accessible and low-cost online dispute resolution mechanisms, so that consumers can obtain 
satisfaction from their complaints (art. 8).96 

In this sense, although these prescriptions are applicable to passive international consumers 
cases, thus, not linked to active international tourist-consumers, they show another way 
Mercosur norms are developing in a more effective way when compared to the global level. 
They show that Mercosur may have much to suggest, even, to the prescriptions being debated 
at the HCCC considering this latest e-shit, particularly on LegalTech and other dispute 
resolution schemes, welcomed by Global South nations97, including Brazil (as it would at least 
meet their/its aspirations for some sort of global policy to the protection of tourist consumers).  

After all, as it we recently affirmed, 
[e]mergent economies and developing countries are more open to enhance consumer policy as a 

global one. Highly developed countries seem to be more interested to protect their own 

consumers and their own providers of good and services. It is early to draft conclusions, but it 

seems that regional consumer policies are often easier to achieve in economic integrated zones, 

as the Mercosur. Perhaps multilateral efforts need a much more differentiated approach to 

achieve a global and truth (sic) “international” protection of consumers in our globalized world.
98

  

Differentiated in a sense that it takes into consideration the demands of this new international 
tourism scenario, of masses, deeply interconnected and multilateral, in order to address the 
pressing issue of protecting foreign tourist consumers globally, as the advancements made in 
Mercosur. 
 

IV. Final remarks 

Foreign tourists and visitors as consumers contribute to strengthen the tourism sectors and to 
promote the economic development in all States, and at the current state of private international 
law, foreign tourists should not be discriminated and should have access to justice and to 
administrative assistance in both their country of origin and destination as to be able to upheld 
their private rights. It seems clear that this foreign tourist-consumer may need special 
information and help in foreign languages about legal issues and about consumer law in the 
country visited, but cooperation between administrative consumer agencies can provide that, 
which, despite of the efforts made nationally regionally – considered a good first step –, can be 
only truly effective if adopted worldwide. 

In this sense, a new global judicial and administrative cooperation network is the one that 
could ensure that these foreign tourists will be able to non-discriminatorily benefit of the already 
in-placed consumer protection system and access justice in all States and regions, avoiding 
inefficient and costly cross-border litigations in consumer issues.  

Certainly, alternative dispute resolution schemes could also help guaranteeing tourist-
consumer rights, if properly standardized in order to consider the consumer as the vulnerable 
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part of the consumption relations and, as a result, he is the one in need of protection99 – mostly 
when abroad, due to differences of culture and language, time disposal, affordability, level of 
knowledge, etc. After all, to build more confidence around the international protection of 
international tourists, innovative methods of private international law are needed.  

Nonetheless, aside from the architecture of cooperation scheme to assist individuals ex post 
facto, prevention of micro-damages at the visited country through ex ante information 
assurances should not be forgotten, not only as a matter of guaranteeing consumer awareness 
of their (human) rights, but also in a way to build the trust needed to expand even more this 
market due to the clarity regarding the possibilities of consumers seeking for redress ex post 
facto100.  

In this aspect, LegalTech may have a good role to play along with the global network of 
consumer bodies, particularly to help on information-sharing and record maintenance. After all, 
because the new role of the discipline is more political – it prevents private conflicts to flourish 
–, it is indeed necessary to promote true international cooperation, a role that for more than a 
century has been carried out by the HCCH, being it still the right forum to debate such issue, 
independently of the type of document that might be adopted101, if of a hard of soft nature. 

However, it must be reiterated that while such firm global policy does not become palpable, 
the protection of international tourist consumers may be advanced through the regional spheres 
(integration zones), not only the European, but also by Mercosur, as it has been seen especially 
in recent years, where great advances are found, such as the Inter-Institutional Agreement, the 
Applicable Law Agreement and the Consumer Protection in e-commerce Resolution, thus, 

 
99

 Careful attention should be given to ADRs as pointed by the Brazilian Bar Association (OAB), so that it does 

not violate the rights of consumers, especially its access to justice fundamental right, being this one of the most 

relevant topics we consider that should be carefully considered regarding the use of ADR schemes to solve 

consumer issues. On this topic, it is worth mentioning the reflection of Fabiana Ramos: “The first and primary 

point that deserves attention is the relationship that has been established between de-judicialization and the so-

called alternative means of dispute settlement. In the case of consumer conflicts, the mistaken syllogism is that of 

relate the necessary reduction of judicial demands mainly through the use of self-composing extrajudicial methods. 

False. This argument assumes that the excess of actions is resolved by transferring conflicts from the magistrate's 

table to a mediation table. Nothing more wrong. a short-sighted argument, which ignores the fact that excessive 

demands related to consumer conflicts [...] are not the cause of the problem, but rather a symptom of a sick 

consumer market. The disease does not lie in consumer 'demandism', impregnated with the infamous culture of 

litigation. The option for the judicial system as a way of seeing respected rights guaranteed by the Constitution 

and by vast legislation is not the whim of a spoiled consumer, but the last cry of hope of a human being constantly 

disrespected by the 'system'" (RAMOS, Fabiana D'Andrea. A desjudicialização favorece a proteção do 

consumidor? Consultor Jurídico, São Paulo, 17 jan. 2018. Available at: https://www.conjur.com.br/2018-jan-

17/garantias-consumo-desjudicializacao-favorece-protecao-consumidor. Accessed on: 21 abr. 2020). For the OAB 

Technical Note and its analysis, see SANTOS, Rafa. Para OAB, plataforma de direitos do consumidor pode 

dificultar acesso à Justiça. Consultor Jurídico, São Paulo, 14 out. 2019. Available at:  

https://www.conjur.com.br/2019-out-14/plataforma-direitos-consumidor-dificultar-acesso-justica. Accessed on: 

21 abr. 2020. 
100

 In this regard, we once argued that “Brazil has many problems, but it also has a lot of tourist potential and more 

than 800 Procons spread throughout Brazil. If we still cannot change our image with regard to public security, we 

can, yes, change our image regarding compliance with the CDC [Consumer Defense Code] by suppliers of 

products and services also in relation to international tourists. This would encourage tourism in Brazil” 

(MARQUES, Claudai Lima. Projeto-Turismo em Haia: por que o Brasil quer proteger o turista internacional? 

Consultor Jurídico, São Paulo, 27 fev. 2019. Available at: https://www.conjur.com.br/2019-fev-27/garantias-

consumo-projeto-turismo-brasil-proteger-turista-internacional. Accessed on: 21 abr. 2020). 
101

 Although not specifically approaching tourism-consumers, there are authors already suggesting that model laws 

could also be a way forward, as WEI, Dan. From fragmentation to harmonization of consumer law: The perspective 

of China. Journal of Consumer Policy, n. 43, pp. 1-22, 2020. 
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being this the one domain that has contributed to the establishment of a more effective 
assistance to international tourists recently. 
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